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2010 SCC 60
Supreme Court of Canada

Ted Leroy Trucking [Century Services] Ltd., Re

2010 CarswellBC 3419, 2010 CarswellBC 3420, 2010 SCC 60, [2010] 3 S.C.R. 379, [2010]
G.S.T.C. 186, [2011] 2 W.W.R. 383, [2011] B.C.W.L.D. 533, [2011] B.C.W.L.D. 534, 12
B.C.L.R. (5th) 1, 196 A.C.W.S. (3d) 27, 2011 D.T.C. 5006 (Eng.), 2011 G.T.C. 2006 (Eng.), 296
B.C.A.C. 1,326 D.L.R. (4th) 577, 409 N.R. 201, 503 W.A.C. 1, 72 C.B.R. (5th) 170, J.E. 2011-5

Century Services Inc. (Appellant) and Attorney General of Canada on
behalf of Her Majesty The Queen in Right of Canada (Respondent)

Deschamps J., McLachlin C.J.C., Binnie, LeBel, Fish, Abella, Charron, Rothstein, Cromwell JJ.

Heard: May 11, 2010
Judgment: December 16, 2010
Docket: 33239

Proceedings: reversing Ted Leroy Trucking Ltd., Re (2009), 2009 CarswellBC 1195, 2009 G.T.C. 2020 (Eng.), 2009 BCCA
205,270 B.C.A.C. 167, 454 W.A.C. 167,[2009] 12 W.W.R. 684, 98 B.C.L.R. (4th) 242, [2009] G.S.T.C. 79 (B.C. C.A.);
reversing Ted Leroy Trucking Ltd., Re (2008), 2008 CarswellBC 2895, 2008 BCSC 1805, [2008] G.S.T.C. 221, 2009 G.T.C.
2011 (Eng.) (B.C. S.C. [In Chambers])

Counsel: Mary I.A. Buttery, Owen J. James, Matthew J.G. Curtis for Appellant
Gordon Bourgard, David Jacyk, Michael J. Lema for Respondent

Subject: Estates and Trusts; Goods and Services Tax (GST); Tax — Miscellaneous; Insolvency

APPEAL by creditor from judgment reported at 2009 CarswellBC 1195, 2009 BCCA 205, [2009] G.S.T.C. 79, 98
B.C.L.R. (4th) 242, [2009] 12 W.W.R. 684, 270 B.C.A.C. 167, 454 W.A.C. 167, 2009 G.T.C. 2020 (Eng.) (B.C. C.A.),
allowing Crown's appeal from dismissal of application for immediate payment of tax debt.

Deschamps J.:

1 For the first time this Court is called upon to directly interpret the provisions of the Companies' Creditors Arrangement
Act, R.S.C. 1985, ¢. C-36 ("CCAA"). In that respect, two questions are raised. The first requires reconciliation of
provisions of the CCAA and the Excise Tax Act, R.S.C. 1985, c. E-15 ("ETA"), which lower courts have held to be in
conflict with one another. The second concerns the scope of a court's discretion when supervising reorganization. The
relevant statutory provisions are reproduced in the Appendix. On the first question, having considered the evolution
of Crown priorities in the context of insolvency and the wording of the various statutes creating Crown priorities, I
conclude that it is the CCAA4 and not the ETA that provides the rule. On the second question, I conclude that the broad
discretionary jurisdiction conferred on the supervising judge must be interpreted having regard to the remedial nature
of the CCAA and insolvency legislation generally. Consequently, the court had the discretion to partially lift a stay of
proceedings to allow the debtor to make an assignment under the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
("BIA"). I would allow the appeal.

1. Facts and Decisions of the Courts Below
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2 Ted LeRoy Trucking Ltd. ("LeRoy Trucking") commenced proceedings under the CCAA in the Supreme Court of
British Columbia on December 13, 2007, obtaining a stay of proceedings with a view to reorganizing its financial affairs.
LeRoy Trucking sold certain redundant assets as authorized by the order.

3 Amongst the debts owed by LeRoy Trucking was an amount for Goods and Services Tax ("GST") collected but
unremitted to the Crown. The ETA creates a deemed trust in favour of the Crown for amounts collected in respect of
GST. The deemed trust extends to any property or proceeds held by the person collecting GST and any property of that
person held by a secured creditor, requiring that property to be paid to the Crown in priority to all security interests. The
ETA provides that the deemed trust operates despite any other enactment of Canada except the B/A. However, the CCAA
also provides that subject to certain exceptions, none of which mentions GST, deemed trusts in favour of the Crown do
not operate under the CCAA. Accordingly, under the CCA A4 the Crown ranks as an unsecured creditor in respect of GST.
Nonetheless, at the time LeRoy Trucking commenced CCAA proceedings the leading line of jurisprudence held that
the ETA took precedence over the CCAA such that the Crown enjoyed priority for GST claims under the CCA A, even
though it would have lost that same priority under the BI4A. The CCAA underwent substantial amendments in 2005 in
which some of the provisions at issue in this appeal were renumbered and reformulated (S.C. 2005, c. 47). However, these
amendments only came into force on September 18, 2009. I will refer to the amended provisions only where relevant.

4  On April 29, 2008, Brenner C.J.S.C., in the context of the CCA A proceedings, approved a payment not exceeding $5
million, the proceeds of redundant asset sales, to Century Services, the debtor's major secured creditor. LeRoy Trucking
proposed to hold back an amount equal to the GST monies collected but unremitted to the Crown and place it in the
Monitor's trust account until the outcome of the reorganization was known. In order to maintain the status quo while
the success of the reorganization was uncertain, Brenner C.J.S.C. agreed to the proposal and ordered that an amount
of $305,202.30 be held by the Monitor in its trust account.

5 On September 3, 2008, having concluded that reorganization was not possible, LeRoy Trucking sought leave to make
an assignment in bankruptcy under the B/A. The Crown sought an order that the GST monies held by the Monitor be
paid to the Receiver General of Canada. Brenner C.J.S.C. dismissed the latter application. Reasoning that the purpose of
segregating the funds with the Monitor was "to facilitate an ultimate payment of the GST monies which were owed pre-
filing, but only if a viable plan emerged", the failure of such a reorganization, followed by an assignment in bankruptcy,
meant the Crown would lose priority under the B/4 (2008 BCSC 1805, [2008] G.S.T.C. 221 (B.C. S.C. [In Chambers))).

6  The Crown's appeal was allowed by the British Columbia Court of Appeal (2009 BCCA 205, [2009] G.S.T.C. 79,
270 B.C.A.C. 167 (B.C. C.A.)). Tysoe J.A. for a unanimous court found two independent bases for allowing the Crown's
appeal.

7 First, the court's authority under s. 11 of the CCAA was held not to extend to staying the Crown's application
for immediate payment of the GST funds subject to the deemed trust after it was clear that reorganization efforts had
failed and that bankruptcy was inevitable. As restructuring was no longer a possibility, staying the Crown's claim to the
GST funds no longer served a purpose under the CCAA4 and the court was bound under the priority scheme provided by
the ETA to allow payment to the Crown. In so holding, Tysoe J.A. adopted the reasoning in Ottawa Senators Hockey
Club Corp. (Re), [2005] G.S.T.C. 1, 73 O.R. (3d) 737 (Ont. C.A.), which found that the ETA deemed trust for GST
established Crown priority over secured creditors under the CCAA.

8  Second, Tysoe J.A. concluded that by ordering the GST funds segregated in the Monitor's trust account on April
29, 2008, the judge had created an express trust in favour of the Crown from which the monies in question could not
be diverted for any other purposes. The Court of Appeal therefore ordered that the money held by the Monitor in trust
be paid to the Receiver General.

2. Issues

9  This appeal raises three broad issues which are addressed in turn:
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(1) Did s. 222(3) of the ETA displace s. 18.3(1) of the CCAA and give priority to the Crown's ETA deemed trust
during CCAA proceedings as held in Ottawa Senators?

(2) Did the court exceed its CCAA authority by lifting the stay to allow the debtor to make an assignment in
bankruptcy?

(3) Did the court's order of April 29, 2008 requiring segregation of the Crown's GST claim in the Monitor's trust
account create an express trust in favour of the Crown in respect of those funds?

3. Analysis

10  The first issue concerns Crown priorities in the context of insolvency. As will be seen, the ET'4 provides for a deemed
trust in favour of the Crown in respect of GST owed by a debtor "[d]espite ... any other enactment of Canada (except
the Bankruptcy and Insolvency Act)" (s. 222(3)), while the CCAA stated at the relevant time that "notwithstanding any
provision in federal or provincial legislation that has the effect of deeming property to be held in trust for Her Majesty,
property of a debtor company shall not be [so] regarded" (s. 18.3(1)). It is difficult to imagine two statutory provisions
more apparently in conflict. However, as is often the case, the apparent conflict can be resolved through interpretation.

11 In order to properly interpret the provisions, it is necessary to examine the history of the CCAA, its function
amidst the body of insolvency legislation enacted by Parliament, and the principles that have been recognized in the
jurisprudence. It will be seen that Crown priorities in the insolvency context have been significantly pared down. The
resolution of the second issue is also rooted in the context of the CCAA, but its purpose and the manner in which it has
been interpreted in the case law are also key. After examining the first two issues in this case, I will address Tysoe J.A.'s
conclusion that an express trust in favour of the Crown was created by the court's order of April 29, 2008.

3.1 Purpose and Scope of Insolvency Law

12 Insolvency is the factual situation that arises when a debtor is unable to pay creditors (see generally, R. J. Wood,
Bankruptcy and Insolvency Law (2009), at p. 16). Certain legal proceedings become available upon insolvency, which
typically allow a debtor to obtain a court order staying its creditors' enforcement actions and attempt to obtain a binding
compromise with creditors to adjust the payment conditions to something more realistic. Alternatively, the debtor's
assets may be liquidated and debts paid from the proceeds according to statutory priority rules. The former is usually
referred to as reorganization or restructuring while the latter is termed liquidation.

13 Canadian commercial insolvency law is not codified in one exhaustive statute. Instead, Parliament has enacted
multiple insolvency statutes, the main one being the BI4. The BIA offers a self-contained legal regime providing for
both reorganization and liquidation. Although bankruptcy legislation has a long history, the BIA4 itself is a fairly recent
statute — it was enacted in 1992. It is characterized by a rules-based approach to proceedings. The BIA is available to
insolvent debtors owing $1000 or more, regardless of whether they are natural or legal persons. It contains mechanisms
for debtors to make proposals to their creditors for the adjustment of debts. If a proposal fails, the B/4 contains a
bridge to bankruptcy whereby the debtor's assets are liquidated and the proceeds paid to creditors in accordance with
the statutory scheme of distribution.

14 Access to the CCAA is more restrictive. A debtor must be a company with liabilities in excess of $5 million. Unlike
the BIA, the CCAA contains no provisions for liquidation of a debtor's assets if reorganization fails. There are three
ways of exiting CCAA proceedings. The best outcome is achieved when the stay of proceedings provides the debtor
with some breathing space during which solvency is restored and the CCA A process terminates without reorganization
being needed. The second most desirable outcome occurs when the debtor's compromise or arrangement is accepted
by its creditors and the reorganized company emerges from the CCAA proceedings as a going concern. Lastly, if the
compromise or arrangement fails, either the company or its creditors usually seek to have the debtor's assets liquidated
under the applicable provisions of the BIA or to place the debtor into receivership. As discussed in greater detail below,
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the key difference between the reorganization regimes under the B/4 and the CCAA is that the latter offers a more
flexible mechanism with greater judicial discretion, making it more responsive to complex reorganizations.

15  AsIwill discuss at greater length below, the purpose of the CCAA4 — Canada's first reorganization statute — is to
permit the debtor to continue to carry on business and, where possible, avoid the social and economic costs of liquidating
its assets. Proposals to creditors under the BIA serve the same remedial purpose, though this is achieved through a rules-
based mechanism that offers less flexibility. Where reorganization is impossible, the B/4 may be employed to provide an
orderly mechanism for the distribution of a debtor's assets to satisfy creditor claims according to predetermined priority
rules.

16  Prior to the enactment of the CCAA in 1933 (S.C. 1932-33, c. 36), practice under existing commercial insolvency
legislation tended heavily towards the liquidation of a debtor company (J. Sarra, Creditor Rights and the Public Interest:
Restructuring Insolvent Corporations (2003), at p. 12). The battering visited upon Canadian businesses by the Great
Depression and the absence of an effective mechanism for reaching a compromise between debtors and creditors to
avoid liquidation required a legislative response. The CCAA was innovative as it allowed the insolvent debtor to
attempt reorganization under judicial supervision outside the existing insolvency legislation which, once engaged, almost
invariably resulted in liquidation (Reference re Companies' Creditors Arrangement Act (Canada), [1934] S.C.R. 659
(S.C.C.), at pp. 660-61; Sarra, Creditor Rights, at pp. 12-13).

17  Parliament understood when adopting the CCAA that liquidation of an insolvent company was harmful for most
of those it affected — notably creditors and employees — and that a workout which allowed the company to survive
was optimal (Sarra, Creditor Rights, at pp. 13-15).

18  Early commentary and jurisprudence also endorsed the CCAA4's remedial objectives. It recognized that companies
retain more value as going concerns while underscoring that intangible losses, such as the evaporation of the companies'
goodwill, result from liquidation (S. E. Edwards, "Reorganizations Under the Companies' Creditors Arrangement
Act" (1947), 25 Can. Bar Rev. 587, at p. 592). Reorganization serves the public interest by facilitating the survival of
companies supplying goods or services crucial to the health of the economy or saving large numbers of jobs (ibid., at
p- 593). Insolvency could be so widely felt as to impact stakeholders other than creditors and employees. Variants of
these views resonate today, with reorganization justified in terms of rehabilitating companies that are key elements in a
complex web of interdependent economic relationships in order to avoid the negative consequences of liquidation.

19 The CCAA fell into disuse during the next several decades, likely because amendments to the Act in 1953
restricted its use to companies issuing bonds (S.C. 1952-53, ¢. 3). During the economic downturn of the early 1980s,
insolvency lawyers and courts adapting to the resulting wave of insolvencies resurrected the statute and deployed it
in response to new economic challenges. Participants in insolvency proceedings grew to recognize and appreciate the
statute's distinguishing feature: a grant of broad and flexible authority to the supervising court to make the orders
necessary to facilitate the reorganization of the debtor and achieve the CCAA's objectives. The manner in which courts
have used CCAA jurisdiction in increasingly creative and flexible ways is explored in greater detail below.

20 Efforts to evolve insolvency law were not restricted to the courts during this period. In 1970, a government-
commissioned panel produced an extensive study recommending sweeping reform but Parliament failed to act (see
Bankruptcy and Insolvency: Report of the Study Committee on Bankruptcy and Insolvency Legislation (1970)). Another
panel of experts produced more limited recommendations in 1986 which eventually resulted in enactment of the
Bankruptcy and Insolvency Act of 1992 (S.C. 1992, c. 27) (see Proposed Bankruptcy Act Amendments: Report of the
Advisory Committee on Bankruptcy and Insolvency (1986)). Broader provisions for reorganizing insolvent debtors were
then included in Canada's bankruptcy statute. Although the 1970 and 1986 reports made no specific recommendations
with respect to the CCAA, the House of Commons committee studying the BIA's predecessor bill, C-22, seemed to
accept expert testimony that the BIA's new reorganization scheme would shortly supplant the CCA A4, which could then
be repealed, with commercial insolvency and bankruptcy being governed by a single statute (Minutes of Proceedings
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and Evidence of the Standing Committee on Consumer and Corporate Affairs and Government Operations, Issue No. 15,
October 3, 1991, at pp. 15:15-15:16).

21 In retrospect, this conclusion by the House of Commons committee was out of step with reality. It overlooked
the renewed vitality the CCAA enjoyed in contemporary practice and the advantage that a flexible judicially supervised
reorganization process presented in the face of increasingly complex reorganizations, when compared to the stricter
rules-based scheme contained in the BIA. The "flexibility of the CCAA [was seen as] a great benefit, allowing for
creative and effective decisions" (Industry Canada, Marketplace Framework Policy Branch, Report on the Operation and
Administration of the Bankruptcy and Insolvency Act and the Companies' Creditors Arrangement Act (2002), at p. 41).
Over the past three decades, resurrection of the CCAA has thus been the mainspring of a process through which, one
author concludes, "the legal setting for Canadian insolvency restructuring has evolved from a rather blunt instrument to
one of the most sophisticated systems in the developed world" (R. B. Jones, "The Evolution of Canadian Restructuring:
Challenges for the Rule of Law", in J. P. Sarra, ed., Annual Review of Insolvency Law 2005 (2006), 481, at p. 481).

22 While insolvency proceedings may be governed by different statutory schemes, they share some commonalities.
The most prominent of these is the single proceeding model. The nature and purpose of the single proceeding model are
described by Professor Wood in Bankruptcy and Insolvency Law:

They all provide a collective proceeding that supersedes the usual civil process available to creditors to enforce their
claims. The creditors' remedies are collectivized in order to prevent the free-for-all that would otherwise prevail if
creditors were permitted to exercise their remedies. In the absence of a collective process, each creditor is armed
with the knowledge that if they do not strike hard and swift to seize the debtor's assets, they will be beat out by
other creditors. [pp. 2-3]

The single proceeding model avoids the inefficiency and chaos that would attend insolvency if each creditor initiated
proceedings to recover its debt. Grouping all possible actions against the debtor into a single proceeding controlled in
a single forum facilitates negotiation with creditors because it places them all on an equal footing, rather than exposing
them to the risk that a more aggressive creditor will realize its claims against the debtor's limited assets while the other
creditors attempt a compromise. With a view to achieving that purpose, both the CCAA and the BIA allow a court to
order all actions against a debtor to be stayed while a compromise is sought.

23 Another point of convergence of the CCAA and the BIA relates to priorities. Because the CCAA is silent about
what happens if reorganization fails, the BIA4 scheme of liquidation and distribution necessarily supplies the backdrop
for what will happen if a CCAA reorganization is ultimately unsuccessful. In addition, one of the important features of
legislative reform of both statutes since the enactment of the BIA4 in 1992 has been a cutback in Crown priorities (S.C.
1992, c. 27, s. 39; S.C. 1997, c. 12, ss. 73 and 125; S.C. 2000, c. 30, s. 148; S.C. 2005, c. 47, ss. 69 and 131; S.C. 2009, c.
33, ss. 25 and 29; see also Alternative granite & marbre inc., Re, 2009 SCC 49, [2009] 3 S.C.R. 286, [2009] G.S.T.C. 154
(S.C.C.); Quebec ( Deputy Minister of Revenue) c. Rainville (1979), [1980] 1 S.C.R. 35 (S.C.C.); Proposed Bankruptcy Act
Amendments: Report of the Advisory Committee on Bankruptcy and Insolvency (1986)).

24 With parallel CCAA and BIA restructuring schemes now an accepted feature of the insolvency law landscape,
the contemporary thrust of legislative reform has been towards harmonizing aspects of insolvency law common to the
two statutory schemes to the extent possible and encouraging reorganization over liquidation (see An Act to establish
the Wage Earner Protection Program Act, to amend the Bankruptcy and Insolvency Act and the Companies' Creditors
Arrangement Act and to make consequential amendments to other Acts, S.C. 2005, c. 47; Gauntlet Energy Corp., Re, 2003
ABQB 894, [2003] G.S.T.C. 193, 30 Alta. L.R. (4th) 192 (Alta. Q.B.), at para. 19).

25  Mindful of the historical background of the CCAA and BIA4, I now turn to the first question at issue.

3.2 GST Deemed Trust Under the CCAA
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26 The Court of Appeal proceeded on the basis that the ETA precluded the court from staying the Crown's enforcement
of the GST deemed trust when partially lifting the stay to allow the debtor to enter bankruptcy. In so doing, it adopted
the reasoning in a line of cases culminating in Ottawa Senators, which held that an ET4 deemed trust remains enforceable
during CCA A reorganization despite language in the CCAA that suggests otherwise.

27  The Crown relies heavily on the decision of the Ontario Court of Appeal in Ottawa Senators and argues that the
later in time provision of the ETA creating the GST deemed trust trumps the provision of the CCA A4 purporting to nullify
most statutory deemed trusts. The Court of Appeal in this case accepted this reasoning but not all provincial courts
follow it (see, e.g., Komunik Corp., Re, 2009 QCCS 6332 (C.S. Que.), leave to appeal granted, 2010 QCCA 183 (C.A.
Que.)). Century Services relied, in its written submissions to this Court, on the argument that the court had authority
under the CCAA to continue the stay against the Crown's claim for unremitted GST. In oral argument, the question
of whether Ottawa Senators was correctly decided nonetheless arose. After the hearing, the parties were asked to make
further written submissions on this point. As appears evident from the reasons of my colleague Abella J., this issue
has become prominent before this Court. In those circumstances, this Court needs to determine the correctness of the
reasoning in Ottawa Senators.

28  The policy backdrop to this question involves the Crown's priority as a creditor in insolvency situations which, as I
mentioned above, has evolved considerably. Prior to the 1990s, Crown claims largely enjoyed priority in insolvency. This
was widely seen as unsatisfactory as shown by both the 1970 and 1986 insolvency reform proposals, which recommended
that Crown claims receive no preferential treatment. A closely related matter was whether the CCA A4 was binding at all
upon the Crown. Amendments to the CCAA in 1997 confirmed that it did indeed bind the Crown (see CCAA, s. 21, as
am. by S.C. 1997, c. 12, 5. 126).

29  Claims of priority by the state in insolvency situations receive different treatment across jurisdictions worldwide.
For example, in Germany and Australia, the state is given no priority at all, while the state enjoys wide priority in
the United States and France (see B. K. Morgan, "Should the Sovereign be Paid First? A Comparative International
Analysis of the Priority for Tax Claims in Bankruptcy" (2000), 74 Am. Bank. L.J. 461, at p. 500). Canada adopted a
middle course through legislative reform of Crown priority initiated in 1992. The Crown retained priority for source
deductions of income tax, Employment Insurance ("EI") and Canada Pension Plan ("CPP") premiums, but ranks as an
ordinary unsecured creditor for most other claims.

30  Parliament has frequently enacted statutory mechanisms to secure Crown claims and permit their enforcement.
The two most common are statutory deemed trusts and powers to garnish funds third parties owe the debtor (see F. L.
Lamer, Priority of Crown Claims in Insolvency (loose-leaf), at § 2).

31 With respect to GST collected, Parliament has enacted a deemed trust. The ETA4 states that every person who
collects an amount on account of GST is deemed to hold that amount in trust for the Crown (s. 222(1)). The deemed
trust extends to other property of the person collecting the tax equal in value to the amount deemed to be in trust if that
amount has not been remitted in accordance with the ET'4. The deemed trust also extends to property held by a secured
creditor that, but for the security interest, would be property of the person collecting the tax (s. 222(3)).

32 Parliament has created similar deemed trusts using almost identical language in respect of source deductions of
income tax, EI premiums and CPP premiums (see s. 227(4) of the Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.) ("ITA"),
ss. 86(2) and (2.1) of the Employment Insurance Act, S.C. 1996, c. 23, and ss. 23(3) and (4) of the Canada Pension Plan,
R.S.C. 1985, c. C-8). I will refer to income tax, EI and CPP deductions as "source deductions".

33 In Royal Bank v. Sparrow Electric Corp., [1997] 1 S.C.R. 411 (S.C.C.), this Court addressed a priority dispute
between a deemed trust for source deductions under the /74 and security interests taken under both the Bank Act, S.C.
1991, c. 46, and the Alberta Personal Property Security Act, S.A. 1988, c. P-4.05 ("PPSA"). As then worded, an ITA4
deemed trust over the debtor's property equivalent to the amount owing in respect of income tax became effective at the
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time of liquidation, receivership, or assignment in bankruptcy. Sparrow Electric held that the ITA deemed trust could not
prevail over the security interests because, being fixed charges, the latter attached as soon as the debtor acquired rights
in the property such that the /74 deemed trust had no property on which to attach when it subsequently arose. Later, in
First Vancouver Finance v. Minister of National Revenue, 2002 SCC 49, [2002] G.S.T.C. 23,[2002] 2 S.C.R. 720 (S.C.C.),
this Court observed that Parliament had legislated to strengthen the statutory deemed trust in the /74 by deeming it to
operate from the moment the deductions were not paid to the Crown as required by the /T4, and by granting the Crown
priority over all security interests (paras. 27-29) (the "Sparrow Electric amendment").

34  The amended text of's. 227(4.1) of the ITA and concordant source deductions deemed trusts in the Canada Pension
Plan and the Employment Insurance Act state that the deemed trust operates notwithstanding any other enactment of
Canada, except ss. 81.1 and 81.2 of the BIA. The ET A deemed trust at issue in this case is similarly worded, but it excepts
the BIA in its entirety. The provision reads as follows:

222. (3) Despite any other provision of this Act (except subsection (4)), any other enactment of Canada (except the
Bankruptcy and Insolvency Act), any enactment of a province or any other law, if at any time an amount deemed by
subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Receiver General or withdrawn
in the manner and at the time provided under this Part, property of the person and property held by any secured
creditor of the person that, but for a security interest, would be property of the person, equal in value to the amount
so deemed to be held in trust, is deemed ....

35  The Crown submits that the Sparrow Electric amendment, added by Parliament to the ETA in 2000, was intended
to preserve the Crown's priority over collected GST under the CCAA while subordinating the Crown to the status of an
unsecured creditor in respect of GST only under the BIA. This is because the ETA provides that the GST deemed trust
is effective "despite" any other enactment except the BIA.

36 Thelanguage used in the ET A for the GST deemed trust creates an apparent conflict with the CCA A, which provides
that subject to certain exceptions, property deemed by statute to be held in trust for the Crown shall not be so regarded.

37  Through a 1997 amendment to the CCAA (S.C. 1997, c. 12, s. 125), Parliament appears to have, subject to specific
exceptions, nullified deemed trusts in favour of the Crown once reorganization proceedings are commenced under the
Act. The relevant provision reads:

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal or provincial legislation that has the
effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded
as held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

This nullification of deemed trusts was continued in further amendments to the CCAA (S.C. 2005, c. 47), where s. 18.3(1)
was renumbered and reformulated as s. 37(1):

37. (1) Subject to subsection (2), despite any provision in federal or provincial legislation that has the effect of
deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as being
held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

38 Ananalogous provision exists in the BIA4, which, subject to the same specific exceptions, nullifies statutory deemed
trusts and makes property of the bankrupt that would otherwise be subject to a deemed trust part of the debtor's estate
and available to creditors (S.C. 1992, c. 27, 5. 39; S.C. 1997, ¢. 12, s. 73; BIA, s. 67(2)). It is noteworthy that in both the
CCAA and the BIA, the exceptions concern source deductions (CCAA, s. 18.3(2); BIA, s. 67(3)). The relevant provision
of the CCAA reads:

18.3 (2) Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection 227(4) or
(4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the
Employment Insurance Act....

Next. caNADA Copyright © Thomson Reuters Canada Limited o its licensors (excluding individual court documents). All rights reserved.


http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1997408411&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2002056192&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1997408411&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1997408411&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)

Ted Leroy Trucking [Century Services] Ltd., Re, 2010 SCC 60, 2010 CarswellBC 3419
2010 SCC 60, 2010 CarswellBC 3419, 2010 CarswellBC 3420, [2010] 3 S.C.R. 379...

Thus, the Crown's deemed trust and corresponding priority in source deductions remain effective both in reorganization
and in bankruptcy.

39  Meanwhile, in both s. 18.4(1) of the CCAA and s. 86(1) of the BIA, other Crown claims are treated as unsecured.
These provisions, establishing the Crown's status as an unsecured creditor, explicitly exempt statutory deemed trusts in
source deductions (CCAA, s. 18.4(3); BIA, s. 86(3)). The CCAA provision reads as follows:

18.4 (3) Subsection (1) [Crown ranking as unsecured creditor] does not affect the operation of
(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution ....

Therefore, not only does the CCAA provide that Crown claims do not enjoy priority over the claims of other creditors
(s. 18.3(1)), but the exceptions to this rule (i.e., that Crown priority is maintained for source deductions) are repeatedly
stated in the statute.

40  The apparent conflict in this case is whether the rule in the CCAA first enacted as s. 18.3 in 1997, which provides
that subject to certain explicit exceptions, statutory deemed trusts are ineffective under the CCAA, is overridden by the
one in the ET4 enacted in 2000 stating that GST deemed trusts operate despite any enactment of Canada except the BIA.
With respect for my colleague Fish J., I do not think the apparent conflict can be resolved by denying it and creating
a rule requiring both a statutory provision enacting the deemed trust, and a second statutory provision confirming it.
Such a rule is unknown to the law. Courts must recognize conflicts, apparent or real, and resolve them when possible.

41 A line of jurisprudence across Canada has resolved the apparent conflict in favour of the ET4, thereby maintaining
GST deemed trusts under the CCAA. Ottawa Senators, the leading case, decided the matter by invoking the doctrine of
implied repeal to hold that the later in time provision of the £7'4 should take precedence over the CCAA (see also Solid
Resources Ltd., Re (2002), 40 C.B.R. (4th) 219, [2003] G.S.T.C. 21 (Alta. Q.B.); Gauntlet

42 The Ontario Court of Appeal in Ottawa Senators rested its conclusion on two considerations. First, it was persuaded
that by explicitly mentioning the BIA4 in ETA s. 222(3), but not the CCA A, Parliament made a deliberate choice. In the
words of MacPherson J.A.:

The BIA and the CCAA are closely related federal statutes. I cannot conceive that Parliament would specifically
identify the BIA as an exception, but accidentally fail to consider the CCAA as a possible second exception. In my
view, the omission of the CCAA from s. 222(3) of the ETA was almost certainly a considered omission. [para. 43]

43  Second, the Ontario Court of Appeal compared the conflict between the ET4 and the CCAA to that before this
Court in Doré c. Verdun ( Municipalité), [1997] 2 S.C.R. 862 (S.C.C.), and found them to be "identical" (para. 46). It
therefore considered Doré binding (para. 49). In Doré, a limitations provision in the more general and recently enacted
Civil Code of Québec, S.Q. 1991, c. 64 ("C.C.Q."), was held to have repealed a more specific provision of the earlier
Quebec Cities and Towns Act, R.S.Q., c. C-19, with which it conflicted. By analogy, the Ontario Court of Appeal held
that the later in time and more general provision, s. 222(3) of the ET 4, impliedly repealed the more specific and earlier
in time provision, s. 18.3(1) of the CCAA (paras. 47-49).

44 Viewing this issue in its entire context, several considerations lead me to conclude that neither the reasoning nor
the result in Ottawa Senators can stand. While a conflict may exist at the level of the statutes' wording, a purposive and
contextual analysis to determine Parliament's true intent yields the conclusion that Parliament could not have intended
to restore the Crown's deemed trust priority in GST claims under the CCAA4 when it amended the E7'4 in 2000 with
the Sparrow Electric amendment.
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45 1begin by recalling that Parliament has shown its willingness to move away from asserting priority for Crown claims
in insolvency law. Section 18.3(1) of the CCAA (subject to the s. 18.3(2) exceptions) provides that the Crown's deemed
trusts have no effect under the CCAA4. Where Parliament has sought to protect certain Crown claims through statutory
deemed trusts and intended that these deemed trusts continue in insolvency, it has legislated so explicitly and elaborately.
For example, s. 18.3(2) of the CCAA and s. 67(3) of the BIA expressly provide that deemed trusts for source deductions
remain effective in insolvency. Parliament has, therefore, clearly carved out exceptions from the general rule that deemed
trusts are ineffective in insolvency. The CCAA4 and BIA are in harmony, preserving deemed trusts and asserting Crown
priority only in respect of source deductions. Meanwhile, there is no express statutory basis for concluding that GST
claims enjoy a preferred treatment under the CCA A or the BIA. Unlike source deductions, which are clearly and expressly
dealt with under both these insolvency statutes, no such clear and express language exists in those Acts carving out an
exception for GST claims.

46 The internal logic of the CCAA also militates against upholding the ETA deemed trust for GST. The CCAA4
imposes limits on a suspension by the court of the Crown's rights in respect of source deductions but does not mention
the ETA (s. 11.4). Since source deductions deemed trusts are granted explicit protection under the CCAA, it would be
inconsistent to afford a better protection to the ET4 deemed trust absent explicit language in the CCAA. Thus, the logic
of the CCAA appears to subject the ETA deemed trust to the waiver by Parliament of its priority (s. 18.4).

47  Moreover, a strange asymmetry would arise if the interpretation giving the ETA priority over the CCAA urged
by the Crown is adopted here: the Crown would retain priority over GST claims during CCAA proceedings but not in
bankruptcy. As courts have reflected, this can only encourage statute shopping by secured creditors in cases such as this
one where the debtor's assets cannot satisfy both the secured creditors' and the Crown's claims (Gauntlet, at para. 21). If
creditors' claims were better protected by liquidation under the BIA, creditors' incentives would lie overwhelmingly with
avoiding proceedings under the CCAA and not risking a failed reorganization. Giving a key player in any insolvency
such skewed incentives against reorganizing under the CCA A can only undermine that statute's remedial objectives and
risk inviting the very social ills that it was enacted to avert.

48 Arguably, the effect of Ottawa Senators is mitigated if restructuring is attempted under the B/A4 instead of the
CCAA, but it is not cured. If Ottawa Senators were to be followed, Crown priority over GST would differ depending
on whether restructuring took place under the CCAA or the BIA. The anomaly of this result is made manifest by the
fact that it would deprive companies of the option to restructure under the more flexible and responsive CCAA regime,
which has been the statute of choice for complex reorganizations.

49  Evidence that Parliament intended different treatments for GST claims in reorganization and bankruptcy is scant,
if it exists at all. Section 222(3) of the ET'A was enacted as part of a wide-ranging budget implementation bill in 2000. The
summary accompanying that bill does not indicate that Parliament intended to elevate Crown priority over GST claims
under the CCAA to the same or a higher level than source deductions claims. Indeed, the summary for deemed trusts
states only that amendments to existing provisions are aimed at "ensuring that employment insurance premiums and
Canada Pension Plan contributions that are required to be remitted by an employer are fully recoverable by the Crown
in the case of the bankruptcy of the employer" (Summary to S.C. 2000, c. 30, at p. 4a). The wording of GST deemed
trusts resembles that of statutory deemed trusts for source deductions and incorporates the same overriding language
and reference to the BI4. However, as noted above, Parliament's express intent is that only source deductions deemed
trusts remain operative. An exception for the BIA4 in the statutory language establishing the source deductions deemed
trusts accomplishes very little, because the explicit language of the BIA itself (and the CCAA) carves out these source
deductions deemed trusts and maintains their effect. It is however noteworthy that no equivalent language maintaining
GST deemed trusts exists under either the B/A4 or the CCAA.

50 It seems more likely that by adopting the same language for creating GST deemed trusts in the ETA4 as it did for
deemed trusts for source deductions, and by overlooking the inclusion of an exception for the CCA A alongside the BIA in
s. 222(3) of the ET A, Parliament may have inadvertently succumbed to a drafting anomaly. Because of a statutory lacuna
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in the ETA, the GST deemed trust could be seen as remaining effective in the CCA A4, while ceasing to have any effect
under the BIA, thus creating an apparent conflict with the wording of the CCA 4. However, it should be seen for what it
is: a facial conflict only, capable of resolution by looking at the broader approach taken to Crown priorities and by giving
precedence to the statutory language of s. 18.3 of the CCAA4 in a manner that does not produce an anomalous outcome.

51  Section 222(3) of the ETA evinces no explicit intention of Parliament to repeal CCAA s. 18.3. It merely creates an
apparent conflict that must be resolved by statutory interpretation. Parliament's intent when it enacted ETA s. 222(3)
was therefore far from unambiguous. Had it sought to give the Crown a priority for GST claims, it could have done so
explicitly as it did for source deductions. Instead, one is left to infer from the language of ETA s. 222(3) that the GST
deemed trust was intended to be effective under the CCAA.

52 I am not persuaded that the reasoning in Doré requires the application of the doctrine of implied repeal in
the circumstances of this case. The main issue in Doré concerned the impact of the adoption of the C.C.Q. on the
administrative law rules with respect to municipalities. While Gonthier J. concluded in that case that the limitation
provision in art. 2930 C.C. Q. had repealed by implication a limitation provision in the Cities and Towns Act, he did so
on the basis of more than a textual analysis. The conclusion in Doré was reached after thorough contextual analysis of
both pieces of legislation, including an extensive review of the relevant legislative history (paras. 31-41). Consequently,
the circumstances before this Court in Doré are far from "identical" to those in the present case, in terms of text, context
and legislative history. Accordingly, Doré cannot be said to require the automatic application of the rule of repeal by
implication.

53 A noteworthy indicator of Parliament's overall intent is the fact that in subsequent amendments it has not displaced
the rule set out in the CCAA. Indeed, as indicated above, the recent amendments to the CCAA in 2005 resulted in the rule
previously found in s. 18.3 being renumbered and reformulated as s. 37. Thus, to the extent the interpretation allowing
the GST deemed trust to remain effective under the CCAA depends on ETA s. 222(3) having impliedly repealed CCAA4 s.
18.3(1) because it is later in time, we have come full circle. Parliament has renumbered and reformulated the provision of
the CCA A stating that, subject to exceptions for source deductions, deemed trusts do not survive the CCA A proceedings
and thus the CCA4 is now the later in time statute. This confirms that Parliament's intent with respect to GST deemed
trusts is to be found in the CCAA.

54  Idonot agree with my colleague Abella J. that s. 44(f) of the Interpretation Act, R.S.C. 1985, c. I-21, can be used
to interpret the 2005 amendments as having no effect. The new statute can hardly be said to be a mere re-enactment
of the former statute. Indeed, the CCAA4 underwent a substantial review in 2005. Notably, acting consistently with its
goal of treating both the B/4 and the CCAA as sharing the same approach to insolvency, Parliament made parallel
amendments to both statutes with respect to corporate proposals. In addition, new provisions were introduced regarding
the treatment of contracts, collective agreements, interim financing and governance agreements. The appointment and
role of the Monitor was also clarified. Noteworthy are the limits imposed by CCAA s. 11.09 on the court's discretion to
make an order staying the Crown's source deductions deemed trusts, which were formerly found in s. 11.4. No mention
whatsoever is made of GST deemed trusts (see Summary to S.C. 2005, c. 47). The review went as far as looking at
the very expression used to describe the statutory override of deemed trusts. The comments cited by my colleague only
emphasize the clear intent of Parliament to maintain its policy that only source deductions deemed trusts survive in
CCAA proceedings.

55 In the case at bar, the legislative context informs the determination of Parliament's legislative intent and supports
the conclusion that E7'A4 s. 222(3) was not intended to narrow the scope of the CCAA's override provision. Viewed in its
entire context, the conflict between the ETA and the CCAA is more apparent than real. I would therefore not follow the
reasoning in Ottawa Senators and affirm that CCAA s. 18.3 remained effective.

56 My conclusion is reinforced by the purpose of the CCAA as part of Canadian remedial insolvency legislation. As
this aspect is particularly relevant to the second issue, I will now discuss how courts have interpreted the scope of their
discretionary powers in supervising a CCA A reorganization and how Parliament has largely endorsed this interpretation.
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Indeed, the interpretation courts have given to the CCAA helps in understanding how the CCAA grew to occupy such
a prominent role in Canadian insolvency law.

3.3 Discretionary Power of a Court Supervising a CCAA Reorganization

57 Courts frequently observe that "[tlhe CCAA is skeletal in nature” and does not "contain a comprehensive code
that lays out all that is permitted or barred" (47TB Financial v. Metcalfe & Mansfield Alternative Investments II Corp.,
2008 ONCA 587,92 O.R. (3d) 513 (Ont. C.A.), at para. 44, per Blair J.A.). Accordingly, "[t]he history of CCAA law has
been an evolution of judicial interpretation" (Dylex Ltd., Re (1995), 31 C.B.R. (3d) 106 (Ont. Gen. Div. [Commercial
List])), at para. 10, per Farley J.).

58 CCAA decisions are often based on discretionary grants of jurisdiction. The incremental exercise of judicial
discretion in commercial courts under conditions one practitioner aptly describes as "the hothouse of real-time litigation"
has been the primary method by which the CCAA has been adapted and has evolved to meet contemporary business
and social needs (see Jones, at p. 484).

59 Judicial discretion must of course be exercised in furtherance of the CCAA's purposes. The remedial purpose I
referred to in the historical overview of the Act is recognized over and over again in the jurisprudence. To cite one early
example:

The legislation is remedial in the purest sense in that it provides a means whereby the devastating social and economic
effects of bankruptcy or creditor initiated termination of ongoing business operations can be avoided while a court-
supervised attempt to reorganize the financial affairs of the debtor company is made.

(Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 41 O.A.C. 282 (Ont. C.A.), at para. 57, per Doherty
J.A., dissenting)

60  Judicial decision making under the CCAA takes many forms. A court must first of all provide the conditions under
which the debtor can attempt to reorganize. This can be achieved by staying enforcement actions by creditors to allow
the debtor's business to continue, preserving the status quo while the debtor plans the compromise or arrangement to
be presented to creditors, and supervising the process and advancing it to the point where it can be determined whether
it will succeed (see, e.g., Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 51 B.C.L.R. (2d) 84 (B.C. C.A.),
at pp. 88-89; Pacific National Lease Holding Corp., Re (1992), 19 B.C.A.C. 134 (B.C. C.A. [In Chambers]), at para.
27). In doing so, the court must often be cognizant of the various interests at stake in the reorganization, which can
extend beyond those of the debtor and creditors to include employees, directors, shareholders, and even other parties
doing business with the insolvent company (see, e.g., Canadian Airlines Corp., Re, 2000 ABQB 442, 84 Alta. L.R. (3d)
9 (Alta. Q.B.), at para. 144, per Paperny J. (as she then was); Air Canada, Re (2003), 42 C.B.R. (4th) 173 (Ont. S.C.J.
[Commercial List]), at para. 3; Air Canada, Re [2003 CarswellOnt 4967 (Ont. S.C.J. [Commercial List])], 2003 CanLII
49366, at para. 13, per Farley J.; Sarra, Creditor Rights, at pp. 181-92 and 217-26). In addition, courts must recognize
that on occasion the broader public interest will be engaged by aspects of the reorganization and may be a factor against
which the decision of whether to allow a particular action will be weighed (see, e.g., Canadian Red Cross Society | Société
Canadienne de la Croix Rouge, Re (2000), 19 C.B.R. (4th) 158 (Ont. S.C.].), at para. 2, per Blair J. (as he then was);
Sarra, Creditor Rights, at pp. 195-214).

61 When large companies encounter difficulty, reorganizations become increasingly complex. CCA A courts have been
called upon to innovate accordingly in exercising their jurisdiction beyond merely staying proceedings against the debtor
to allow breathing room for reorganization. They have been asked to sanction measures for which there is no explicit
authority in the CCAA. Without exhaustively cataloguing the various measures taken under the authority of the CCAA,
it is useful to refer briefly to a few examples to illustrate the flexibility the statute affords supervising courts.

62 Perhaps the most creative use of CCAA authority has been the increasing willingness of courts to authorize
post-filing security for debtor in possession financing or super-priority charges on the debtor's assets when necessary
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for the continuation of the debtor's business during the reorganization (see, e.g., Skydome Corp., Re (1998), 16 C.B.R.
(4th) 118 (Ont. Gen. Div. [Commercial List]); United Used Auto & Truck Parts Ltd., Re, 2000 BCCA 146, 135 B.C.A.C.
96 (B.C. C.A)), aff'g (1999), 12 C.B.R. (4th) 144 (B.C. S.C. [In Chambers]); and generally, J. P. Sarra, Rescue! The
Companies' Creditors Arrangement Act (2007), at pp. 93-115). The CCA A4 has also been used to release claims against third
parties as part of approving a comprehensive plan of arrangement and compromise, even over the objections of some
dissenting creditors (see Metcalfe & Mansfield). As well, the appointment of a Monitor to oversee the reorganization was
originally a measure taken pursuant to the CCA A's supervisory authority; Parliament responded, making the mechanism
mandatory by legislative amendment.

63  Judicial innovation during CCA A proceedings has not been without controversy. At least two questions it raises
are directly relevant to the case at bar: (1) what are the sources of a court's authority during CCAA proceedings? (2)
what are the limits of this authority?

64 The first question concerns the boundary between a court's statutory authority under the CCAA and a court's
residual authority under its inherent and equitable jurisdiction when supervising a reorganization. In authorizing
measures during CCAA proceedings, courts have on occasion purported to rely upon their equitable jurisdiction to
advance the purposes of the Act or their inherent jurisdiction to fill gaps in the statute. Recent appellate decisions have
counselled against purporting to rely on inherent jurisdiction, holding that the better view is that courts are in most cases
simply construing the authority supplied by the CCAA itself (see, e.g., Skeena Cellulose Inc., Re, 2003 BCCA 344, 13
B.C.L.R. (4th) 236 (B.C. C.A.), at paras. 45-47, per Newbury J.A.; Stelco Inc. (Re) (2005), 75 O.R. (3d) 5 (Ont. C.A.),
paras. 31-33, per Blair J.A.).

65 I agree with Justice Georgina R. Jackson and Professor Janis Sarra that the most appropriate approach is a
hierarchical one in which courts rely first on an interpretation of the provisions of the CCAA text before turning to
inherent or equitable jurisdiction to anchor measures taken in a CCAA proceeding (see G. R. Jackson and J. Sarra,
"Selecting the Judicial Tool to get the Job Done: An Examination of Statutory Interpretation, Discretionary Power and
Inherent Jurisdiction in Insolvency Matters", in J. P. Sarra, ed., Annual Review of Insolvency Law 2007 (2008), 41, at
p- 42). The authors conclude that when given an appropriately purposive and liberal interpretation, the CCAA will be
sufficient in most instances to ground measures necessary to achieve its objectives (p. 94).

66  Having examined the pertinent parts of the CCAA4 and the recent history of the legislation, I accept that in most
instances the issuance of an order during CCA A proceedings should be considered an exercise in statutory interpretation.
Particularly noteworthy in this regard is the expansive interpretation the language of the statute at issue is capable of
supporting.

67  The initial grant of authority under the CCAA empowered a court "where an application is made under this Act
in respect of a company ... on the application of any person interested in the matter ..., subject to this Act, [to] make an
order under this section" (CCAA, s. 11(1)). The plain language of the statute was very broad.

68  In this regard, though not strictly applicable to the case at bar, I note that Parliament has in recent amendments
changed the wording contained in s. 11(1), making explicit the discretionary authority of the court under the CCAA.
Thus ins. 11 of the CCAA as currently enacted, a court may, "subject to the restrictions set out in this Act, ... make any
order that it considers appropriate in the circumstances" (S.C. 2005, c. 47, s. 128). Parliament appears to have endorsed
the broad reading of CCAA authority developed by the jurisprudence.

69  The CCAA also explicitly provides for certain orders. Both an order made on an initial application and an order
on subsequent applications may stay, restrain, or prohibit existing or new proceedings against the debtor. The burden
is on the applicant to satisfy the court that the order is appropriate in the circumstances and that the applicant has been
acting in good faith and with due diligence (CCAA, ss. 11(3), (4) and (6)).
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70 The general language of the CCAA should not be read as being restricted by the availability of more specific
orders. However, the requirements of appropriateness, good faith, and due diligence are baseline considerations that a
court should always bear in mind when exercising CCAA authority. Appropriateness under the CCAA4 is assessed by
inquiring whether the order sought advances the policy objectives underlying the CCAA. The question is whether the
order will usefully further efforts to achieve the remedial purpose of the CC4 A4 — avoiding the social and economic losses
resulting from liquidation of an insolvent company. I would add that appropriateness extends not only to the purpose
of the order, but also to the means it employs. Courts should be mindful that chances for successful reorganizations are
enhanced where participants achieve common ground and all stakeholders are treated as advantageously and fairly as
the circumstances permit.

71 It is well-established that efforts to reorganize under the CCAA can be terminated and the stay of proceedings
against the debtor lifted if the reorganization is "doomed to failure" (see Chef Ready, at p. 88; Philip's Manufacturing
Ltd., Re (1992), 9 C.B.R. (3d) 25 (B.C. C.A.), at paras. 6-7). However, when an order is sought that does realistically
advance the CCAA's purposes, the ability to make it is within the discretion of a CCAA4 court.

72 The preceding discussion assists in determining whether the court had authority under the CCAA to continue
the stay of proceedings against the Crown once it was apparent that reorganization would fail and bankruptcy was the
inevitable next step.

73  Inthe Court of Appeal, Tysoe J.A. held that no authority existed under the CCA A4 to continue staying the Crown's
enforcement of the GST deemed trust once efforts at reorganization had come to an end. The appellant submits that
in so holding, Tysoe J.A. failed to consider the underlying purpose of the CCAA and give the statute an appropriately
purposive and liberal interpretation under which the order was permissible. The Crown submits that Tysoe J.A. correctly
held that the mandatory language of the ETA gave the court no option but to permit enforcement of the GST deemed
trust when lifting the CCAA stay to permit the debtor to make an assignment under the BI4. Whether the ETA has a
mandatory effect in the context of a CCAA proceeding has already been discussed. I will now address the question of
whether the order was authorized by the CCAA.

74  Itis beyond dispute that the CCAA4 imposes no explicit temporal limitations upon proceedings commenced under
the Act that would prohibit ordering a continuation of the stay of the Crown's GST claims while lifting the general stay
of proceedings temporarily to allow the debtor to make an assignment in bankruptcy.

75  The question remains whether the order advanced the underlying purpose of the CCAA. The Court of Appeal held
that it did not because the reorganization efforts had come to an end and the CCAA4 was accordingly spent. I disagree.

76 Thereis no doubt that had reorganization been commenced under the B/A instead of the CCA A, the Crown's deemed
trust priority for the GST funds would have been lost. Similarly, the Crown does not dispute that under the scheme of
distribution in bankruptcy under the BIA4, the deemed trust for GST ceases to have effect. Thus, after reorganization
under the CCAA failed, creditors would have had a strong incentive to seek immediate bankruptcy and distribution of
the debtor's assets under the BIA4. In order to conclude that the discretion does not extend to partially lifting the stay
in order to allow for an assignment in bankruptcy, one would have to assume a gap between the CCAA and the BIA
proceedings. Brenner C.J.S.C.'s order staying Crown enforcement of the GST claim ensured that creditors would not
be disadvantaged by the attempted reorganization under the CCAA. The effect of his order was to blunt any impulse of
creditors to interfere in an orderly liquidation. His order was thus in furtherance of the CCAA's objectives to the extent
that it allowed a bridge between the CCA A and BIA proceedings. This interpretation of the tribunal's discretionary power
is buttressed by s. 20 of the CCA A. That section provides that the CCA A "may be applied together with the provisions of
any Act of Parliament... that authorizes or makes provision for the sanction of compromises or arrangements between
a company and its shareholders or any class of them", such as the BIA4. Section 20 clearly indicates the intention of
Parliament for the CCAA to operate in tandem with other insolvency legislation, such as the BIA.
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77 The CCAA creates conditions for preserving the status quo while attempts are made to find common ground
amongst stakeholders for a reorganization that is fair to all. Because the alternative to reorganization is often bankruptcy,
participants will measure the impact of a reorganization against the position they would enjoy in liquidation. In the case
at bar, the order fostered a harmonious transition between reorganization and liquidation while meeting the objective
of a single collective proceeding that is common to both statutes.

78  Tysoe J.A. therefore erred in my view by treating the CCAA and the BIA as distinct regimes subject to a temporal
gap between the two, rather than as forming part of an integrated body of insolvency law. Parliament's decision to
maintain two statutory schemes for reorganization, the B/4 and the CCAA, reflects the reality that reorganizations of
differing complexity require different legal mechanisms. By contrast, only one statutory scheme has been found to be
needed to liquidate a bankrupt debtor's estate. The transition from the CCAA to the BIA may require the partial lifting
of a stay of proceedings under the CCAA4 to allow commencement of the B/A4 proceedings. However, as Laskin J.A. for
the Ontario Court of Appeal noted in a similar competition between secured creditors and the Ontario Superintendent
of Financial Services seeking to enforce a deemed trust, "[t]he two statutes are related" and no "gap" exists between the
two statutes which would allow the enforcement of property interests at the conclusion of CCAA proceedings that would
be lost in bankruptcy Ivaco Inc. (Re) (2006), 83 O.R. (3d) 108 (Ont. C.A.), at paras. 62-63).

79  The Crown's priority in claims pursuant to source deductions deemed trusts does not undermine this conclusion.
Source deductions deemed trusts survive under both the CCAA4 and the BIA. Accordingly, creditors' incentives to prefer
one Act over another will not be affected. While a court has a broad discretion to stay source deductions deemed trusts
in the CCAA context, this discretion is nevertheless subject to specific limitations applicable only to source deductions
deemed trusts (CCAA,s. 11.4). Thus, if CCA A reorganization fails (e.g., either the creditors or the court refuse a proposed
reorganization), the Crown can immediately assert its claim in unremitted source deductions. But this should not be
understood to affect a seamless transition into bankruptcy or create any "gap" between the CCAA and the BIA for the
simple reason that, regardless of what statute the reorganization had been commenced under, creditors' claims in both
instances would have been subject to the priority of the Crown's source deductions deemed trust.

80 Source deductions deemed trusts aside, the comprehensive and exhaustive mechanism under the BI4 must
control the distribution of the debtor's assets once liquidation is inevitable. Indeed, an orderly transition to liquidation is
mandatory under the BI4 where a proposal is rejected by creditors. The CCAA is silent on the transition into liquidation
but the breadth of the court's discretion under the Act is sufficient to construct a bridge to liquidation under the B/A4. The
court must do so in a manner that does not subvert the scheme of distribution under the B/A. Transition to liquidation
requires partially lifting the CCAA stay to commence proceedings under the BIA. This necessary partial lifting of the
stay should not trigger a race to the courthouse in an effort to obtain priority unavailable under the BIA.

81 I therefore conclude that Brenner C.J.S.C. had the authority under the CCAA to lift the stay to allow entry into
liquidation.

3.4 Express Trust

82  The last issue in this case is whether Brenner C.J.S.C. created an express trust in favour of the Crown when he
ordered on April 29, 2008, that proceeds from the sale of LeRoy Trucking's assets equal to the amount of unremitted
GST be held back in the Monitor's trust account until the results of the reorganization were known. Tysoe J.A. in the
Court of Appeal concluded as an alternative ground for allowing the Crown's appeal that it was the beneficiary of an
express trust. I disagree.

83  Creation of an express trust requires the presence of three certainties: intention, subject matter, and object. Express
or "true trusts" arise from the acts and intentions of the settlor and are distinguishable from other trusts arising by
operation of law (see D. W. M. Waters, M. R. Gillen and L. D. Smith, eds., Waters' Law of Trusts in Canada (3rd ed.
2005), at pp. 28-29 especially fn. 42).
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84  Here, there is no certainty to the object (i.e. the beneficiary) inferrable from the court's order of April 29, 2008,
sufficient to support an express trust.

85 At the time of the order, there was a dispute between Century Services and the Crown over part of the proceeds from
the sale of the debtor's assets. The court's solution was to accept LeRoy Trucking's proposal to segregate those monies
until that dispute could be resolved. Thus there was no certainty that the Crown would actually be the beneficiary, or
object, of the trust.

86  The fact that the location chosen to segregate those monies was the Monitor's trust account has no independent
effect such that it would overcome the lack of a clear beneficiary. In any event, under the interpretation of CCAA s.
18.3(1) established above, no such priority dispute would even arise because the Crown's deemed trust priority over GST
claims would be lost under the CCAA4 and the Crown would rank as an unsecured creditor for this amount. However,
Brenner C.J.S.C. may well have been proceeding on the basis that, in accordance with Ottawa Senators, the Crown's
GST claim would remain effective if reorganization was successful, which would not be the case if transition to the
liquidation process of the BIA was allowed. An amount equivalent to that claim would accordingly be set aside pending
the outcome of reorganization.

87  Thus, uncertainty surrounding the outcome of the CCAA restructuring eliminates the existence of any certainty
to permanently vest in the Crown a beneficial interest in the funds. That much is clear from the oral reasons of Brenner
C.J.S.C. on April 29, 2008, when he said: "Given the fact that [CCAA proceedings] are known to fail and filings in
bankruptcy result, it seems to me that maintaining the status quo in the case at bar supports the proposal to have the
monitor hold these funds in trust." Exactly who might take the money in the final result was therefore evidently in doubt.
Brenner C.J.S.C.'s subsequent order of September 3, 2008, denying the Crown's application to enforce the trust once it
was clear that bankruptcy was inevitable, confirms the absence of a clear beneficiary required to ground an express trust.

4. Conclusion

88 I conclude that Brenner C.J.S.C. had the discretion under the CCAA to continue the stay of the Crown's claim
for enforcement of the GST deemed trust while otherwise lifting it to permit LeRoy Trucking to make an assignment
in bankruptcy. My conclusion that s. 18.3(1) of the CCA A nullified the GST deemed trust while proceedings under that
Act were pending confirms that the discretionary jurisdiction under s. 11 utilized by the court was not limited by the
Crown's asserted GST priority, because there is no such priority under the CCAA.

89 For these reasons, I would allow the appeal and declare that the $305,202.30 collected by LeRoy Trucking in
respect of GST but not yet remitted to the Receiver General of Canada is not subject to deemed trust or priority in
favour of the Crown. Nor is this amount subject to an express trust. Costs are awarded for this appeal and the appeal
in the court below.

Fish J. (concurring):
I
90 Iamin general agreement with the reasons of Justice Deschamps and would dispose of the appeal as she suggests.

91 More particularly, I share my colleague's interpretation of the scope of the judge's discretion under s. 11 of the
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"). And I share my colleague's conclusion that
Brenner C.J.S.C. did not create an express trust in favour of the Crown when he segregated GST funds into the Monitor's
trust account (2008 BCSC 1805, [2008] G.S.T.C. 221 (B.C. S.C. [In Chambers])).

92 I nonetheless feel bound to add brief reasons of my own regarding the interaction between the CCAA and the
Excise Tax Act, R.S.C. 1985, ¢. E-15 ("ETA").
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93  In upholding deemed trusts created by the ETA notwithstanding insolvency proceedings, Ottawa Senators Hockey
Club Corp. (Re) (2005), 73 O.R. (3d) 737, [2005] G.S.T.C. 1 (Ont. C.A.), and its progeny have been unduly protective
of Crown interests which Parliament itself has chosen to subordinate to competing prioritized claims. In my respectful
view, a clearly marked departure from that jurisprudential approach is warranted in this case.

94  Justice Deschamps develops important historical and policy reasons in support of this position and I have nothing
to add in that regard. I do wish, however, to explain why a comparative analysis of related statutory provisions adds
support to our shared conclusion.

95  Parliament has in recent years given detailed consideration to the Canadian insolvency scheme. It has declined to
amend the provisions at issue in this case. Ours is not to wonder why, but rather to treat Parliament's preservation of the
relevant provisions as a deliberate exercise of the legislative discretion that is Parliament's alone. With respect, I reject
any suggestion that we should instead characterize the apparent conflict between s. 18.3(1) (now s. 37(1)) of the CCAA
and s. 222 of the ETA as a drafting anomaly or statutory lacuna properly subject to judicial correction or repair.

II

96 In the context of the Canadian insolvency regime, a deemed trust will be found to exist only where two
complementary elements co-exist: first, a statutory provision creating the trust; and second, a CCAA or Bankruptcy and
Insolvency Act, R.S.C. 1985, ¢. B-3 ("BIA") provision confirming — or explicitly preserving — its effective operation.

97  This interpretation is reflected in three federal statutes. Each contains a deemed trust provision framed in terms
strikingly similar to the wording of s. 222 of the ETA.

98  The first is the Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.) ("ITA") where s. 227(4) creates a deemed trust:

227 (4) Trust for moneys deducted — Every person who deducts or withholds an amount under this Act is deemed,
notwithstanding any security interest (as defined in subsection 224(1.3)) in the amount so deducted or withheld, to
hold the amount separate and apart from the property of the person and from property held by any secured creditor

(as defined in subsection 224(1.3)) of that person that but for the security interest would be property of the person,
in trust for Her Majesty and for payment to Her Majesty in the manner and at the time provided under this Act.

[Here and below, the emphasis is of course my own.]

99 In the next subsection, Parliament has taken care to make clear that this trust is unaffected by federal or provincial
legislation to the contrary:

(4.1) Extension of trust — Notwithstanding any other provision of this Act, the Bankruptcy and Insolvency Act

(except sections 81.1 and 81.2 of that Act), any other enactment of Canada, any enactment of a province or any

other law, where at any time an amount deemed by subsection 227(4) to be held by a person in trust for Her Majesty

is not paid to Her Majesty in the manner and at the time provided under this Act, property of the person ... equal
in value to the amount so deemed to be held in trust is deemed

(a) to be held, from the time the amount was deducted or withheld by the person, separate and apart from

the property of the person, in trust for Her Majesty whether or not the property is subject to such a security
interest, ...

.. and the proceeds of such property shall be paid to the Receiver General in priority to all such security interests.

100  The continued operation of this deemed trust is expressly confirmed in s. 18.3 of the CCAA:
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18.3 (1) Subject to subsection (2), notwithstanding any provision in federal or provincial legislation that has the
effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded
as being held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

(2) Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection 227(4) or
(4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the
Employment Insurance Act....

101 The operation of the ITA deemed trust is also confirmed in s. 67 of the BIA:

67 (2) Subject to subsection (3), notwithstanding any provision in federal or provincial legislation that has the effect
of deeming property to be held in trust for Her Majesty, property of a bankrupt shall not be regarded as held in
trust for Her Majesty for the purpose of paragraph (1)(a) unless it would be so regarded in the absence of that
statutory provision.

(3) Subsection (2) does not apply in respect of amounts deemed to be held in trust under subsection 227(4) or
(4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the
Employment Insurance Act....

102 Thus, Parliament has first created and then confirmed the continued operation of the Crown's ITA deemed trust
under both the CCAA and the BIA regimes.

103 The second federal statute for which this scheme holds true is the Canada Pension Plan, R.S.C. 1985, c. C-8
("CPP"). Ats. 23, Parliament creates a deemed trust in favour of the Crown and specifies that it exists despite all contrary
provisions in any other Canadian statute. Finally, and in almost identical terms, the Employment Insurance Act, S.C.
1996, c. 23 ("EIA"), creates a deemed trust in favour of the Crown: see ss. 86(2) and (2.1).

104  As we have seen, the survival of the deemed trusts created under these provisions of the /74, the CPP and the
EIA is confirmed in s. 18.3(2) the CCAA and in s. 67(3) the BIA. In all three cases, Parliament's intent to enforce the
Crown's deemed trust through insolvency proceedings is expressed in clear and unmistakable terms.

105 The same is not true with regard to the deemed trust created under the ET4. Although Parliament creates a
deemed trust in favour of the Crown to hold unremitted GST monies, and although it purports to maintain this trust
notwithstanding any contrary federal or provincial legislation, it does not confirm the trust — or expressly provide for
its continued operation — in either the B/A4 or the CCAA. The second of the two mandatory elements I have mentioned
is thus absent reflecting Parliament's intention to allow the deemed trust to lapse with the commencement of insolvency
proceedings.

106 Thelanguage of the relevant ETA provisions is identical in substance to that of the ITA, CPP, and EIA provisions:

222. (1) [Deemed] Trust for amounts collected — Subject to subsection (1.1), every person who collects an amount as
or on account of tax under Division II is deemed, for all purposes and despite any security interest in the amount,
to hold the amount in trust for Her Majesty in right of Canada, separate and apart from the property of the person
and from property held by any secured creditor of the person that, but for a security interest, would be property of

the person, until the amount is remitted to the Receiver General or withdrawn under subsection (2).

(3) Extension of trust — Despite any other provision of this Act (except subsection (4)), any other enactment of
Canada (except the Bankruptcy and Insolvency Act), any enactment of a province or any other law, if at any time
an amount deemed by subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Receiver
General or withdrawn in the manner and at the time provided under this Part, property of the person and property
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held by any secured creditor of the person that, but for a security interest, would be property of the person, equal
in value to the amount so deemed to be held in trust, is deemed

(a) to be held, from the time the amount was collected by the person, in trust for Her Majesty, separate and
apart from the property of the person, whether or not the property is subject to a security interest, ...

... and the proceeds of the property shall be paid to the Receiver General in priority to all security interests.

107 Yet no provision of the CCAA provides for the continuation of this deemed trust after the CCAA is brought
into play.

108 In short, Parliament has imposed two explicit conditions, or "building blocks", for survival under the CCAA
of deemed trusts created by the /74, CPP, and EI4. Had Parliament intended to likewise preserve under the CCAA
deemed trusts created by the E7'4, it would have included in the CCAA4 the sort of confirmatory provision that explicitly
preserves other deemed trusts.

109  With respect, unlike Tysoe J.A., I do not find it "inconceivable that Parliament would specifically identify the
BIA as an exception when enacting the current version of s. 222(3) of the ET4 without considering the CCAA as a
possible second exception” (2009 BCCA 205, 98 B.C.L.R. (4th) 242, [2009] G.S.T.C. 79 (B.C. C.A.), at para. 37). All of
the deemed trust provisions excerpted above make explicit reference to the BIA4. Section 222 of the ETA does not break
the pattern. Given the near-identical wording of the four deemed trust provisions, it would have been surprising indeed
had Parliament not addressed the BIA at all in the ETA.

110 Parliament's evident intent was to render GST deemed trusts inoperative upon the institution of insolvency
proceedings. Accordingly, s. 222 mentions the BIA4 so as to exclude it from its ambit — rather than to include it, as do
the ITA, the CPP, and the EIA.

111 Conversely, I note that none of these statutes mentions the CCAA expressly. Their specific reference to the B/4
has no bearing on their interaction with the CCAA. Again, it is the confirmatory provisions in the insolvency statutes
that determine whether a given deemed trust will subsist during insolvency proceedings.

112 Finally, I believe that chambers judges should not segregate GST monies into the Monitor's trust account
during CCAA proceedings, as was done in this case. The result of Justice Deschamps's reasoning is that GST claims
become unsecured under the CCAA. Parliament has deliberately chosen to nullify certain Crown super-priorities during
insolvency; this is one such instance.

I

113 For these reasons, like Justice Deschamps, I would allow the appeal with costs in this Court and in the courts
below and order that the $305,202.30 collected by LeRoy Trucking in respect of GST but not yet remitted to the Receiver
General of Canada be subject to no deemed trust or priority in favour of the Crown.

Abella J. (dissenting):

114 The central issue in this appeal is whether s. 222 of the Excise Tax Act,R.S.C. 1985, c. E-15 ("EIA"), and specifically
s. 222(3), gives priority during Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36 ("CCAA"), proceedings to
the Crown's deemed trust in unremitted GST. I agree with Tysoe J.A. that it does. It follows, in my respectful view, that
a court's discretion under s. 11 of the CCAA is circumscribed accordingly.

115  Section 11! of the CCAA stated:
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11. (1) Notwithstanding anything in the Bankruptcy and Insolvency Act or the Winding-up Act, where an application
is made under this Act in respect of a company, the court, on the application of any person interested in the matter,
may, subject to this Act, on notice to any other person or without notice as it may see fit, make an order under
this section.

To decide the scope of the court's discretion under s. 11, it is necessary to first determine the priority issue. Section 222(3),
the provision of the ETA at issue in this case, states:

222 (3) Extension of trust — Despite any other provision of this Act (except subsection (4)), any other enactment of

Canada (except the Bankruptcy and Insolvency Act), any enactment of a province or any other law, if at any time
an amount deemed by subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Receiver
General or withdrawn in the manner and at the time provided under this Part, property of the person and property

held by any secured creditor of the person that, but for a security interest, would be property of the person, equal
in value to the amount so deemed to be held in trust, is deemed

(a) to be held, from the time the amount was collected by the person, in trust for Her Majesty, separate and
apart from the property of the person, whether or not the property is subject to a security interest, and

(b) to form no part of the estate or property of the person from the time the amount was collected, whether or
not the property has in fact been kept separate and apart from the estate or property of the person and whether
or not the property is subject to a security interest

and is property beneficially owned by Her Majesty in right of Canada despite any security interest in the property
or in the proceeds thereof and the proceeds of the property shall be paid to the Receiver General in priority to all
security interests.

116  Century Services argued that the CCAA's general override provision, s. 18.3(1), prevailed, and that the deeming
provisions in s. 222 of the ETA were, accordingly, inapplicable during CCAA proceedings. Section 18.3(1) states:

18.3(1) ... [N]otwithstanding any provision in federal or provincial legislation that has the effect of deeming property
to be held in trust for Her Majesty, property of a debtor company shall not be regarded as held in trust for Her
Majesty unless it would be so regarded in the absence of that statutory provision.

117 As MacPherson J.A. correctly observed in Ottawa Senators Hockey Club Corp. (Re) (2005), 73 O.R. (3d) 737,
[20051 G.S.T.C. 1 (Ont. C.A.), s. 222(3) of the ET'4 is in "clear conflict" with s. 18.3(1) of the CCAA (para. 31). Resolving
the conflict between the two provisions is, essentially, what seems to me to be a relatively uncomplicated exercise in
statutory interpretation: does the language reflect a clear legislative intention? In my view it does. The deemed trust
provision, s. 222(3) of the ET4, has unambiguous language stating that it operates notwithstanding any law except the
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA").

118 By expressly excluding only one statute from its legislative grasp, and by unequivocally stating that it applies
despite any other law anywhere in Canada except the BIA, s. 222(3) has defined its boundaries in the clearest possible
terms. I am in complete agreement with the following comments of MacPherson J.A. in Ottawa Senators:

The legislative intent of s. 222(3) of the ET'4 is clear. If there is a conflict with "any other enactment of Canada (except
the Bankruptcy and Insolvency Act)", s. 222(3) prevails. In these words Parliament did two things: it decided that
s. 222(3) should trump all other federal laws and, importantly, it addressed the topic of exceptions to its trumping
decision and identified a single exception, the Bankruptcy and Insolvency Act .... The BIA and the CCAA are closely
related federal statutes. I cannot conceive that Parliament would specifically identify the BIA4 as an exception, but
accidentally fail to consider the CCAA as a possible second exception. In my view, the omission of the CCAA from
s. 222(3) of the ETA was almost certainly a considered omission. [para. 43]
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119  MacPherson J.A.'s view that the failure to exempt the CCAA from the operation of the ETA is a reflection of a
clear legislative intention, is borne out by how the CCA A was subsequently changed after s. 18.3(1) was enacted in 1997.
In 2000, when s. 222(3) of the ET'4 came into force, amendments were also introduced to the CCAA. Section 18.3(1)
was not amended.

120 The failure to amend s. 18.3(1) is notable because its effect was to protect the legislative status guo, notwithstanding
repeated requests from various constituencies that s. 18.3(1) be amended to make the priorities in the CCAA consistent
with those in the BIA. In 2002, for example, when Industry Canada conducted a review of the BI4 and the CCAA,
the Insolvency Institute of Canada and the Canadian Association of Insolvency and Restructuring Professionals
recommended that the priority regime under the B/A4 be extended to the CCAA (Joint Task Force on Business Insolvency
Law Reform, Report (March 15, 2002), Sch. B, proposal 71, at pp. 37-38). The same recommendations were made by
the Standing Senate Committee on Banking, Trade and Commerce in its 2003 report, Debtors and Creditors Sharing the
Burden: A Review of the Bankruptcy and Insolvency Act and the Companies' Creditors Arrangement Act; by the Legislative
Review Task Force (Commercial) of the Insolvency Institute of Canada and the Canadian Association of Insolvency and
Restructuring Professionals in its 2005 Report on the Commercial Provisions of Bill C-55; and in 2007 by the Insolvency
Institute of Canada in a submission to the Standing Senate Committee on Banking, Trade and Commerce commenting
on reforms then under consideration.

121 Yet the BIA4 remains the only exempted statute under s. 222(3) of the ET'A. Even after the 2005 decision in Ottawa
Senators which confirmed that the ET'A took precedence over the CCAA, there was no responsive legislative revision.
I see this lack of response as relevant in this case, as it was in R. v. Tele-Mobile Co., 2008 SCC 12, [2008] 1 S.C.R. 305
(S.C.C.), where this Court stated:

While it cannot be said that legislative silence is necessarily determinative of legislative intention, in this case the
silence is Parliament's answer to the consistent urging of Telus and other affected businesses and organizations that
there be express language in the legislation to ensure that businesses can be reimbursed for the reasonable costs
of complying with evidence-gathering orders. I see the legislative history as reflecting Parliament's intention that
compensation not be paid for compliance with production orders. [para. 42]

122 All this leads to a clear inference of a deliberate legislative choice to protect the deemed trust in s. 222(3) from
the reach of 's. 18.3(1) of the CCAA.

123 Nor do I see any "policy" justification for interfering, through interpretation, with this clarity of legislative
intention. I can do no better by way of explaining why I think the policy argument cannot succeed in this case, than to
repeat the words of Tysoe J.A. who said:

I do not dispute that there are valid policy reasons for encouraging insolvent companies to attempt to restructure
their affairs so that their business can continue with as little disruption to employees and other stakeholders as
possible. It is appropriate for the courts to take such policy considerations into account, but only if it is in connection
with a matter that has not been considered by Parliament. Here, Parliament must be taken to have weighed policy
considerations when it enacted the amendments to the CCAA and ETA described above. As Mr. Justice MacPherson
observed at para. 43 of Ottawa Senators, it is inconceivable that Parliament would specifically identify the BIA4 as
an exception when enacting the current version of s. 222(3) of the ETA without considering the CCAA as a possible
second exception. I also make the observation that the 1992 set of amendments to the BIA4 enabled proposals to
be binding on secured creditors and, while there is more flexibility under the CCAA, it is possible for an insolvent
company to attempt to restructure under the auspices of the BIA. [para. 37]

124 Despite my view that the clarity of the language in s. 222(3) is dispositive, it is also my view that even the
application of other principles of interpretation reinforces this conclusion. In their submissions, the parties raised the
following as being particularly relevant: the Crown relied on the principle that the statute which is "later in time" prevails;
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and Century Services based its argument on the principle that the general provision gives way to the specific (generalia
specialibus non derogani).

125 The "later in time" principle gives priority to a more recent statute, based on the theory that the legislature is
presumed to be aware of the content of existing legislation. If a new enactment is inconsistent with a prior one, therefore,
the legislature is presumed to have intended to derogate from the earlier provisions (Ruth Sullivan, Sullivan on the
Construction of Statutes (5th ed. 2008), at pp. 346-47; Pierre-André Coté, The Interpretation of Legislation in Canada
(3rd ed. 2000), at p. 358).

126  The exception to this presumptive displacement of pre-existing inconsistent legislation, is the generalia specialibus
non derogant principle that "[a] more recent, general provision will not be construed as affecting an earlier, special
provision" (Co6té, at p. 359). Like a Russian Doll, there is also an exception within this exception, namely, that an earlier,
specific provision may in fact be "overruled" by a subsequent general statute if the legislature indicates, through its
language, an intention that the general provision prevails (Doré ¢. Verdun ( Municipalité ), [1997] 2 S.C.R. 862 (S.C.C.)).

127  The primary purpose of these interpretive principles is to assist in the performance of the task of determining the
intention of the legislature. This was confirmed by MacPherson J.A. in Ottawa Senators, at para. 42:

[T]he overarching rule of statutory interpretation is that statutory provisions should be interpreted to give effect to
the intention of the legislature in enacting the law. This primary rule takes precedence over all maxims or canons or
aids relating to statutory interpretation, including the maxim that the specific prevails over the general (generalia
specialibus non derogant). As expressed by Hudson J. in Canada v. Williams, [1944] S.C.R. 226, ... at p. 239 ...

The maxim generalia specialibus non derogant is relied on as a rule which should dispose of the question, but
the maxim is not a rule of law but a rule of construction and bows to the intention of the legislature, if such
intention can reasonably be gathered from all of the relevant legislation.

(See also Coté, at p. 358, and Pierre-Andre Co6té, with the collaboration of S. Beaulac and M. Devinat, Interprétation
des lois (4th ed. 2009), at para. 1335.)

128 T accept the Crown's argument that the "later in time" principle is conclusive in this case. Since s. 222(3) of the ET'A
was enacted in 2000 and s. 18.3(1) of the CCAA4 was introduced in 1997, s. 222(3) is, on its face, the later provision. This
chronological victory can be displaced, as Century Services argues, if it is shown that the more recent provision, s. 222(3)
of the ETA, is a general one, in which case the earlier, specific provision, s. 18.3(1), prevails (generalia specialibus non
derogant). But, as previously explained, the prior specific provision does not take precedence if the subsequent general
provision appears to "overrule" it. This, it seems to me, is precisely what s. 222(3) achieves through the use of language
stating that it prevails despite any law of Canada, of a province, or "any other law" other than the BIA. Section 18.3(1)
of the CCAA, is thereby rendered inoperative for purposes of s. 222(3).

129  Itis true that when the CCA A was amended in 2005, 2. 18.3(1) was re-enacted as s. 37(1) (S.C. 2005, c. 47, s. 131).
Deschamps J. suggests that this makes s. 37(1) the new, "later in time" provision. With respect, her observation is refuted
by the operation of s. 44(f) of the Interpretation Act, R.S.C. 1985, c. I-21, which expressly deals with the (non) effect
of re-enacting, without significant substantive changes, a repealed provision (see Canada ( Attorney General) v. Canada
( Public Service Staff Relations Board),[1977] 2 F.C. 663 (Fed. C.A.), dealing with the predecessor provision to s. 44(f)).
It directs that new enactments not be construed as "new law" unless they differ in substance from the repealed provision:

44. Where an enactment, in this section called the "former enactment”, is repealed and another enactment, in this
section called the "new enactment", is substituted therefor,
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(f) except to the extent that the provisions of the new enactment are not in substance the same as those of the
former enactment, the new enactment shall not be held to operate as new law, but shall be construed and have

effect as a consolidation and as declaratory of the law as contained in the former enactment;
Section 2 of the Interpretation Act defines an enactment as "an Act or regulation or any portion of an Act or regulation".

130 Section 37(1) of the current CCAA is almost identical to s. 18.3(1). These provisions are set out for ease of
comparison, with the differences between them underlined:

37.(1) Subject to subsection (2), despite any provision in federal or provincial legislation that has the effect of
deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as being
held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal or provincial legislation that has the
effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded
as held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

131 The application of s. 44(f) of the Interpretation Act simply confirms the government's clearly expressed intent,
found in Industry Canada's clause-by-clause review of Bill C-55, where s. 37(1) was identified as "a technical amendment
to reorder the provisions of this Act". During second reading, the Hon. Bill Rompkey, then the Deputy Leader of the
Government in the Senate, confirmed that s. 37(1) represented only a technical change:

On a technical note relating to the treatment of deemed trusts for taxes, the bill [sic] makes no changes to the
underlying policy intent, despite the fact that in the case of a restructuring under the CCAA, sections of the act [sic]
were repealed and substituted with renumbered versions due to the extensive reworking of the CCAA.

(Debates of the Senate, vol. 142, 1st Sess., 38th Parl., November 23, 2005, at p. 2147)

132 Had the substance of s. 18.3(1) altered in any material way when it was replaced by s. 37(1), I would share
Deschamps J.'s view that it should be considered a new provision. But since s. 18.3(1) and s. 37(1) are the same in
substance, the transformation of s. 18.3(1) into s. 37(1) has no effect on the interpretive queue, and s. 222(3) of the ETA
remains the "later in time" provision (Sullivan, at p. 347).

133 This means that the deemed trust provision in s. 222(3) of the ET'A takes precedence over s. 18.3(1) during CCA A
proceedings. The question then is how that priority affects the discretion of a court under s. 11 of the CCAA.

134 While s. 11 gives a court discretion to make orders notwithstanding the BIA and the Winding-up Act, R.S.C.
1985, c. W-11, that discretion is not liberated from the operation of any other federal statute. Any exercise of discretion
is therefore circumscribed by whatever limits are imposed by statutes other than the BIA and the Winding-up Act. That
includes the ETA. The chambers judge in this case was, therefore, required to respect the priority regime set out in s.
222(3) of the ETA. Neither s. 18.3(1) nors. 11 of the CCAA gave him the authority to ignore it. He could not, as a result,
deny the Crown's request for payment of the GST funds during the CCAA proceedings.

135  Given this conclusion, it is unnecessary to consider whether there was an express trust.

136 I would dismiss the appeal.
Appeal allowed.

Pourvoi accueilli.
Appendix

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (as at December 13, 2007)
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11. (1) Powers of court — Notwithstanding anything in the Bankruptcy and Insolvency Act or the Winding-up Act,
where an application is made under this Act in respect of a company, the court, on the application of any person
interested in the matter, may, subject to this Act, on notice to any other person or without notice as it may see fit,
make an order under this section.

(3) Initial application court orders — A court may, on an initial application in respect of a company, make an order
on such terms as it may impose, effective for such period as the court deems necessary not exceeding thirty days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of the
company under an Act referred to in subsection (i);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other action,
suit or proceeding against the company.

(4) Other than initial application court orders — A court may, on an application in respect of a company other than
an initial application, make an order on such terms as it may impose,

(a) staying, until otherwise ordered by the court, for such period as the court deems necessary, all proceedings
taken or that might be taken in respect of the company under an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other action,
suit or proceeding against the company.

(6) Burden of proof on application — The court shall not make an order under subsection (3) or (4) unless
(a) the applicant satisfies the court that circumstances exist that make such an order appropriate; and

(b) in the case of an order under subsection (4), the applicant also satisfies the court that the applicant has
acted, and is acting, in good faith and with due diligence.

11.4 (1) Her Majesty affected — An order made under section 11 may provide that

(a) Her Majesty in right of Canada may not exercise rights under subsection 224(1.2) of the Income Tax Act or
any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 224(1.2)
of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension Plan,
or an employee's premium, or employer's premium, as defined in the Employment Insurance Act, and of any
related interest, penalties or other amounts, in respect of the company if the company is a tax debtor under
that subsection or provision, for such period as the court considers appropriate but ending not later than

(1) the expiration of the order,

(i1) the refusal of a proposed compromise by the creditors or the court,
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(ii1) six months following the court sanction of a compromise or arrangement,
(iv) the default by the company on any term of a compromise or arrangement, or
(v) the performance of a compromise or arrangement in respect of the company; and\

(b) Her Majesty in right of a province may not exercise rights under any provision of provincial legislation in
respect of the company where the company is a debtor under that legislation and the provision has a similar
purpose to subsection 224(1.2) of the Income Tax Act, or refers to that subsection, to the extent that it provides
for the collection of a sum, and of any related interest, penalties or other amounts, where the sum

(1) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(i1) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legislation establishes a "provincial pension plan" as defined in that subsection,

for such period as the court considers appropriate but ending not later than the occurrence or time referred to in
whichever of subparagraphs («)(i) to (v) may apply.

(2) When order ceases to be in effect — An order referred to in subsection (1) ceases to be in effect if

(a) the company defaults on payment of any amount that becomes due to Her Majesty after the order is made
and could be subject to a demand under

(1) subsection 224(1.2) of the Income Tax Act,

(i1) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance
Act, and of any related interest, penalties or other amounts, or

(iii) under any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the
Income Tax Act, or that refers to that subsection, to the extent that it provides for the collection of a sum,
and of any related interest, penalties or other amounts, where the sum

(A) has been withheld or deducted by a person from a payment to another person and is in respect of
a tax similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan
and the provincial legislation establishes a "provincial pension plan" as defined in that subsection; or

(b) any other creditor is or becomes entitled to realize a security on any property that could be claimed by Her
Majesty in exercising rights under

(1) subsection 224(1.2) of the Income Tax Act,

(i) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance
Act, and of any related interest, penalties or other amounts, or
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(ii1) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income
Tax Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of
any related interest, penalties or other amounts, where the sum

(A) has been withheld or deducted by a person from a payment to another person and is in respect of
a tax similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan
and the provincial legislation establishes a "provincial pension plan" as defined in that subsection.

(3) Operation of similar legislation — An order made under section 11, other than an order referred to in subsection
(1) of this section, does not affect the operation of

(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance Act,
and of any related interest, penalties or other amounts, or

(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax
Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related
interest, penalties or other amounts, where the sum

(1) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(i1) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legislation establishes a "provincial pension plan" as defined in that subsection,

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of
a province or any other law, deemed to have the same effect and scope against any creditor, however secured, as
subsection 224(1.2) of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection
23(2) of the Canada Pension Plan in respect of a sum referred to in subparagraph (c)(ii), and in respect of any related
interest, penalties or other amounts.

18.3 (1) Deemed trusts — Subject to subsection (2), notwithstanding any provision in federal or provincial legislation
that has the effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not
be regarded as held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

(2) Exceptions — Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection
227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or
(2.1) of the Employment Insurance Act (each of which is in this subsection referred to as a "federal provision") nor
in respect of amounts deemed to be held in trust under any law of a province that creates a deemed trust the sole
purpose of which is to ensure remittance to Her Majesty in right of the province of amounts deducted or withheld
under a law of the province where

(a) that law of the province imposes a tax similar in nature to the tax imposed under the Income Tax Act and the
amounts deducted or withheld under that law of the province are of the same nature as the amounts referred
to in subsection 227(4) or (4.1) of the Income Tax Act, or
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(b) the province is a "province providing a comprehensive pension plan" as defined in subsection 3(1) of
the Canada Pension Plan, that law of the province establishes a "provincial pension plan" as defined in that
subsection and the amounts deducted or withheld under that law of the province are of the same nature as
amounts referred to in subsection 23(3) or (4) of the Canada Pension Plan,

and for the purpose of this subsection, any provision of a law of a province that creates a deemed trust is,
notwithstanding any Act of Canada or of a province or any other law, deemed to have the same effect and scope
against any creditor, however secured, as the corresponding federal provision.

18.4 (1) Status of Crown claims — In relation to a proceeding under this Act, all claims, including secured claims, of
Her Majesty in right of Canada or a province or any body under an enactment respecting workers' compensation,
in this section and in section 18.5 called a "workers' compensation body", rank as unsecured claims.

(3) Operation of similar legislation — Subsection (1) does not affect the operation of
(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance Act,
and of any related interest, penalties or other amounts, or

(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax
Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related
interest, penalties or other amounts, where the sum

(1) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legislation establishes a "provincial pension plan" as defined in that subsection,

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of
a province or any other law, deemed to have the same effect and scope against any creditor, however secured, as
subsection 224(1.2) of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection
23(2) of the Canada Pension Plan in respect of a sum referred to in subparagraph (¢)(ii), and in respect of any related
interest, penalties or other amounts.

20. [Act to be applied conjointly with other Acts] — The provisions of this Act may be applied together with the

provisions of any Act of Parliament or of the legislature of any province, that authorizes or makes provision for the

sanction of compromises or arrangements between a company and its shareholders or any class of them.
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (as at September 18, 2009)

11. General power of court — Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and
Restructuring Act, if an application is made under this Act in respect of a debtor company, the court, on the
application of any person interested in the matter, may, subject to the restrictions set out in this Act, on notice to any
other person or without notice as it may see fit, make any order that it considers appropriate in the circumstances.
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11.02 (1) Stays, etc. — initial application — A court may, on an initial application in respect of a debtor company,
make an order on any terms that it may impose, effective for the period that the court considers necessary, which
period may not be more than 30 days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of the
company under the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act;

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding
against the company.

(2) Stays, etc. — other than initial application — A court may, on an application in respect of a debtor company
other than an initial application, make an order, on any terms that it may impose,

(a) staying, until otherwise ordered by the court, for any period that the court considers necessary, all
proceedings taken or that might be taken in respect of the company under an Act referred to in paragraph (1)(«);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding
against the company.

(3) Burden of proof on application — The court shall not make the order unless
(a) the applicant satisfies the court that circumstances exist that make the order appropriate; and

(b) in the case of an order under subsection (2), the applicant also satisfies the court that the applicant has
acted, and is acting, in good faith and with due diligence.

11.09 (1) Stay — Her Majesty — An order made under section 11.02 may provide that

(a) Her Majesty in right of Canada may not exercise rights under subsection 224(1.2) of the Income Tax Act or
any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 224(1.2)
of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension Plan,
or an employee's premium, or employer's premium, as defined in the Employment Insurance Act, and of any
related interest, penalties or other amounts, in respect of the company if the company is a tax debtor under
that subsection or provision, for the period that the court considers appropriate but ending not later than

(1) the expiry of the order,

(ii) the refusal of a proposed compromise by the creditors or the court,

(ii1) six months following the court sanction of a compromise or an arrangement,
(iv) the default by the company on any term of a compromise or an arrangement, or

(v) the performance of a compromise or an arrangement in respect of the company; and
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(b) Her Majesty in right of a province may not exercise rights under any provision of provincial legislation in
respect of the company if the company is a debtor under that legislation and the provision has a purpose similar
to subsection 224(1.2) of the Income Tax Act, or refers to that subsection, to the extent that it provides for the
collection of a sum, and of any related interest, penalties or other amounts, and the sum

(1) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(i1) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legislation establishes a "provincial pension plan" as defined in that subsection,

for the period that the court considers appropriate but ending not later than the occurrence or time referred to in
whichever of subparagraphs («)(i) to (v) that may apply.

(2) When order ceases to be in effect — The portions of an order made under section 11.02 that affect the exercise
of rights of Her Majesty referred to in paragraph (1)(a) or (b) cease to be in effect if

(a) the company defaults on the payment of any amount that becomes due to Her Majesty after the order is
made and could be subject to a demand under

(1) subsection 224(1.2) of the Income Tax Act,

(i) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance
Act, and of any related interest, penalties or other amounts, or

(ii1) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of the Income
Tax Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of
any related interest, penalties or other amounts, and the sum

(A) has been withheld or deducted by a person from a payment to another person and is in respect of
a tax similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan
and the provincial legislation establishes a "provincial pension plan" as defined in that subsection; or

(b) any other creditor is or becomes entitled to realize a security on any property that could be claimed by Her
Majesty in exercising rights under

(1) subsection 224(1.2) of the Income Tax Act,

(i1) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance
Act, and of any related interest, penalties or other amounts, or

(iil) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of the Income
Tax Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of
any related interest, penalties or other amounts, and the sum
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(A) has been withheld or deducted by a person from a payment to another person and is in respect of
a tax similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan
and the provincial legislation establishes a "provincial pension plan" as defined in that subsection.

(3) Operation of similar legislation — An order made under section 11.02, other than the portions of that order that
affect the exercise of rights of Her Majesty referred to in paragraph (1)(a) or (b), does not affect the operation of

(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance Act,
and of any related interest, penalties or other amounts, or

(c) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of the Income Tax
Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related
interest, penalties or other amounts, and the sum

(1) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legislation establishes a "provincial pension plan" as defined in that subsection,

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of
a province or any other law, deemed to have the same effect and scope against any creditor, however secured, as
subsection 224(1.2) of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection
23(2) of the Canada Pension Plan in respect of a sum referred to in subparagraph (c)(ii), and in respect of any related
interest, penalties or other amounts.

37. (1) Deemed trusts — Subject to subsection (2), despite any provision in federal or provincial legislation that has
the effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded
as being held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

(2) Exceptions — Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection
227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or
(2.1) of the Employment Insurance Act (each of which is in this subsection referred to as a "federal provision"), nor
does it apply in respect of amounts deemed to be held in trust under any law of a province that creates a deemed
trust the sole purpose of which is to ensure remittance to Her Majesty in right of the province of amounts deducted
or withheld under a law of the province if

(a) that law of the province imposes a tax similar in nature to the tax imposed under the Income Tax Act and the
amounts deducted or withheld under that law of the province are of the same nature as the amounts referred
to in subsection 227(4) or (4.1) of the Income Tax Act, or

(b) the province is a "province providing a comprehensive pension plan" as defined in subsection 3(1) of
the Canada Pension Plan, that law of the province establishes a "provincial pension plan" as defined in that

Next. caNADA Copyright © Thomson Reuters Canada Limited o its licensors (excluding individual court documents). All rights reserved.



Ted Leroy Trucking [Century Services] Ltd., Re, 2010 SCC 60, 2010 CarswellBC 3419
2010 SCC 60, 2010 CarswellBC 3419, 2010 CarswellBC 3420, [2010] 3 S.C.R. 379...

subsection and the amounts deducted or withheld under that law of the province are of the same nature as
amounts referred to in subsection 23(3) or (4) of the Canada Pension Plan,

and for the purpose of this subsection, any provision of a law of a province that creates a deemed trust is, despite
any Act of Canada or of a province or any other law, deemed to have the same effect and scope against any creditor,
however secured, as the corresponding federal provision.

Excise Tax Act, R.S.C. 1985, c. E-15 (as at December 13, 2007)

222. (1) [Deemed] Trust for amounts collected — Subject to subsection (1.1), every person who collects an amount as
or on account of tax under Division II is deemed, for all purposes and despite any security interest in the amount,
to hold the amount in trust for Her Majesty in right of Canada, separate and apart from the property of the person
and from property held by any secured creditor of the person that, but for a security interest, would be property of
the person, until the amount is remitted to the Receiver General or withdrawn under subsection (2).

(1.1) Amounts collected before bankruptcy — Subsection (1) does not apply, at or after the time a person becomes a
bankrupt (within the meaning of the Bankruptcy and Insolvency Act), to any amounts that, before that time, were
collected or became collectible by the person as or on account of tax under Division II.

(3) Extension of trust — Despite any other provision of this Act (except subsection (4)), any other enactment of
Canada (except the Bankruptcy and Insolvency Act), any enactment of a province or any other law, if at any time
an amount deemed by subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Receiver
General or withdrawn in the manner and at the time provided under this Part, property of the person and property
held by any secured creditor of the person that, but for a security interest, would be property of the person, equal
in value to the amount so deemed to be held in trust, is deemed

(a) to be held, from the time the amount was collected by the person, in trust for Her Majesty, separate and
apart from the property of the person, whether or not the property is subject to a security interest, and

(b) to form no part of the estate or property of the person from the time the amount was collected, whether or
not the property has in fact been kept separate and apart from the estate or property of the person and whether
or not the property is subject to a security interest

and is property beneficially owned by Her Majesty in right of Canada despite any security interest in the property
or in the proceeds thereof and the proceeds of the property shall be paid to the Receiver General in priority to all
security interests.

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (as at December 13, 2007)

67. (1) Property of bankrupt — The property of a bankrupt divisible among his creditors shall not comprise
(a) property held by the bankrupt in trust for any other person,

(b) any property that as against the bankrupt is exempt from execution or seizure under any laws applicable in
the province within which the property is situated and within which the bankrupt resides, or

(b.1) such goods and services tax credit payments and prescribed payments relating to the essential needs of an
individual as are made in prescribed circumstances and are not property referred to in paragraph (a) or (b),

but it shall comprise

(c) all property wherever situated of the bankrupt at the date of his bankruptcy or that may be acquired by or
devolve on him before his discharge, and
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(d) such powers in or over or in respect of the property as might have been exercised by the bankrupt for his
own benefit.

(2) Deemed trusts — Subject to subsection (3), notwithstanding any provision in federal or provincial legislation
that has the effect of deeming property to be held in trust for Her Majesty, property of a bankrupt shall not be
regarded as held in trust for Her Majesty for the purpose of paragraph (1)(a) unless it would be so regarded in the
absence of that statutory provision.

(3) Exceptions — Subsection (2) does not apply in respect of amounts deemed to be held in trust under subsection
227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or
(2.1) of the Employment Insurance Act (each of which is in this subsection referred to as a "federal provision") nor
in respect of amounts deemed to be held in trust under any law of a province that creates a deemed trust the sole
purpose of which is to ensure remittance to Her Majesty in right of the province of amounts deducted or withheld
under a law of the province where

(a) that law of the province imposes a tax similar in nature to the tax imposed under the /ncome Tax Act and the
amounts deducted or withheld under that law of the province are of the same nature as the amounts referred
to in subsection 227(4) or (4.1) of the Income Tax Act, or

(b) the province is a "province providing a comprehensive pension plan" as defined in subsection 3(1) of
the Canada Pension Plan, that law of the province establishes a "provincial pension plan" as defined in that
subsection and the amounts deducted or withheld under that law of the province are of the same nature as
amounts referred to in subsection 23(3) or (4) of the Canada Pension Plan,

and for the purpose of this subsection, any provision of a law of a province that creates a deemed trust is,
notwithstanding any Act of Canada or of a province or any other law, deemed to have the same effect and scope
against any creditor, however secured, as the corresponding federal provision.

86. (1) Status of Crown claims — In relation to a bankruptcy or proposal, all provable claims, including secured
claims, of Her Majesty in right of Canada or a province or of any body under an Act respecting workers'
compensation, in this section and in section 87 called a "workers' compensation body", rank as unsecured claims.

(3) Exceptions — Subsection (1) does not affect the operation of
(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance Act,
and of any related interest, penalties or other amounts; or

(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax
Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related
interest, penalties or other amounts, where the sum

(1) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the Income Tax Act, or
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(i1) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legislation establishes a "provincial pension plan" as defined in that subsection,

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of
a province or any other law, deemed to have the same effect and scope against any creditor, however secured, as
subsection 224(1.2) of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection
23(2) of the Canada Pension Plan in respect of a sum referred to in subparagraph (c)(ii), and in respect of any related
interest, penalties or other amounts.

Footnotes

1 Section 11 was amended, effective September 18, 2009, and now states:
11. Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act, if an application is made
under this Act in respect of a debtor company, the court, on the application of any person interested in the matter, may,
subject to the restrictions set out in this Act, on notice to any other person or without notice as it may see fit, make any order
that it considers appropriate in the circumstances.

2 The amendments did not come into force until September 18, 2009.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
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Subject: Insolvency; Corporate and Commercial; Employment
Hamilton J.C.S.:
1  These proceedings raise essentially three issues:

1. Can and should the Court order that the charge in favour of the interim lender rank ahead of the statutory
deemed trusts for payments due by the debtors to the pension plan?

2. Can and should the Court suspend the debtors' obligation to pay the special amortization payments to the
pension plan?
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3. Can and should the Court suspend the debtors' obligation to pay the other post-employment benefits for
the retirees?

BACKGROUND
The parties

2 On May 20, 2015, the Petitioners Wabush Iron Co. Limited and Wabush Resources Inc. and the Mises-en-cause
Wabush Mines (a joint venture of Wabush Iron and Wabush Resources), Arnaud Railway Company and Wabush Lake
Railway Company Limited (the "Wabush CCAA Parties") filed a motion for the issuance of an initial order under the

Companies' Creditors Arrangement Act! (CCAA), which was granted on that date by the Court (the "Wabush Initial
Order").

3 Prior to the filing of the motion, Wabush Mines operated the iron ore mine and processing facility located near the
Town of Wabush and Labrador City, Newfoundland and Labrador, and the port facilities and a pellet production facility
at Pointe-Noir, Québec. Arnaud and Wabush Lake Railway are both federally regulated railways that are involved in
the transportation of iron ore concentrate from the Wabush mine to the Pointe-Noir port.

The pension plans and other post-employment benefits
4  The Wabush CCAA Parties have two defined benefit pension plans for their employees:

* The pension plan for salaried employees at the Wabush mine and the Pointe-Noire port hired before January
1, 2013, called the Contributory Pension Plan for Salaried Employees of Wabush Mines JV, Cliffs Mining
Company, Managing Agent, Arnaud Railway Company and Wabush Lake Railway Company; and

* The pension plan for unionized hourly employees at the Wabush mine and Pointe-Noire port, called the
Pension Plan for Bargaining Unit Employees of Wabush Mines JV, Cliffs Mining Company, Managing Agent,
Arnaud Railway Company and Wabush Lake Railway Company.

5  Wabush Mines is the administrator of both plans.

6 Because some of the employees covered by the plans work in Newfoundland and Labrador and because others
work in federally regulated industries, the plans are subject to regulatory oversight by both the federal pension regulator,
the Office of the Superintendent of Financial Institutions ("OSFI"), and the provincial regulator in Newfoundland and
Labrador, the Superintendent of Pensions (the "N&L Superintendent").

7  The monthly normal cost payments for the plans for 2015 based on a valuation as at January 1, 2014 are $50,494.83
for the hourly plan and $41,931.25 for the salaried plan, for a total monthly normal cost payment of $92,46.08. All
monthly normal cost payments in respect of the plans for January through April, 2015 have been paid in full.

8  The plans are underfunded. Based on estimate received from the Wabush CCAA Parties' pension consultant, the
Wabush CCAA Parties believe the estimated wind-up deficiencies for the plans as at January 1, 2015 to be a total of
approximately $41.5 million, consisting of approximately $18.2 million for the salaried plan and approximately $23.3
million for the hourly plan.

9  The Wabush CCAA Parties are required to pay monthly amortization payments based on the 2014 valuation of
$393,337.00 for the hourly plan and $273,218.58 for the salaried plan, for a total monthly amortization payment of
$666,555.58. All monthly amortization payments in respect of the plans for January through April, 2015 have been paid
in full, save for a shortfall of approximately $130,000.
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10 In addition to the monthly amortization payments, the Wabush CCAA Parties are also required to make a lump
sum "catch-up" amortization payment for the plans estimated to be approximately $5.5 million due in July 2015.

11 The Wabush CCAA Parties currently provide other post-employment benefits ("OPEBs"), including life insurance
and health care, to former hourly and salaried employees hired before January 1, 2013, which vary based on whether
retirees were formerly members of a bargaining unit or were non-unionized salaried employees.

12 As of December 31, 2014, accumulated benefits obligations for the OPEBs totalled approximately $52.1 million.
The premiums required to fund the foregoing OPEBs are approximately $182,000 a month.

13 In addition to the foregoing, there is a supplemental retirement arrangement plan for certain current and former
salaried employees of Wabush Mines JV. The obligations under this plan are approximately $1.01 million.

The Interim Financing

14 Prior to filing the motion for the issuance of an initial order, the Wabush CCAA Parties entered into the Interim
Financing Term Sheet with Cliffs Mining Company (the "Interim Lender"). The Interim Lender is a subsidiary of the
ultimate parent of the Wabush CCAA Parties.

15 The cash flow statement filed with the motion for the issuance of an initial order showed that the Wabush
CCAA Parties had run out of cash and and were not anticipating any receipts from operations other than two small
rental payments, with the result that they needed the Interim Financing to continue even their limited operations for
the duration of the CCAA process.

16 The Interim Financing Term Sheet provided that the Interim Lender would advance a maximum principal
amount of US$10,000,000 to provide for short-term liquidity needs of the Wabush CCAA Parties while they are under
CCAA protection. The Interim Lender's obligation to advance funds is subject to a number of conditions and covenants,
including the following:

* The Interim Lender will have a charge in the principal amount of CDN$15,000,000 which will have priority
over all charges against the Wabush CCAA Parties' property except for certain specified charges; 2 and

» The Wabush CCAA Parties will not make any special payments in relation to the pension plans or any

payments in respect of OPEBs. 3
CCAA proceedings

17 As a result of the foregoing, the Wabush CCAA Parties asked the Court as part of the Wabush Initial Order on
May 20, 2015 to approve the Interim Financing Term Sheet and to create the Interim Lender Charge, but not to give the
Interim Lender Charge priority over the existing secured creditors until they had the chance to be heard.

18  The Monitor filed its Fifth Report in which it recommended that the Court approve the Interim Financing Term
Sheet and the granting of the Interim Lender Charge.

19  Based on the evidence presented at the hearing on May 20, 2015, 4 the Court granted the Wabush Initial Order,
including the approval of the Interim Financing Term Sheet and the create of the Interim Lender Charge ranking after
the existing secured creditors.

20 The Wabush Initial Order provided for a comeback hearing on June 9, 2015.

21 On May 29, 2015, the Wabush CCAA Parties filed their "Motion for the issuance of an order in respect of the
Wabush CCAA parties (1) granting priority to certain CCAA charges, (2) approving a Sale and Investor Solicitation
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Process nunc pro tunc, (3) authorizing the engagement of a Sale Advisor nunc pro tunc, (4) granting a Sale Advisor Charge,
(5) amending the Sale and Investor Solicitation Process, (6) suspending the payment of certain pension amortization
payments and post-retirement employee benefits, (7) extending the stay of proceedings, (8) amending the Wabush Initial
Order accordingly", in which they sought various conclusions including (1) an order granting priority to the Interim
Lender Charge over all charges against the Wabush CCAA Parties' property, subject to certain exceptions not relevant
here, and (2) an order suspending the payment of the special payments and the OPEBs.

22 In addition, the Wabush CCAA Parties sent a letter on May 29, 2015 to 2,092 retirees and to the union
representatives to advise them of the hearing on June 9, 2015 and to advise them that they would present on June 9, 2015
requests that the Interim Lender Charge be given priority over the deemed trusts relating to pension payments and that
the special payments and the payment of the OPEBs be suspended.

23 Prior to the comeback hearing, the Wabush CCAA Parties and the Monitor received various notices of objection,
which can be classified into two categories as follows:

(a) the first category of notices of objection were filed on behalf of (1) the Administration Portuaire de Sept-
Tles/Sept-Iles Port authority ("SIPA"), (2) the Iron Ore Company of Canada ("IOC"), and (3) MFC Industrial
Ltd., and pertained to the reservation of certain contractual rights;

(b) the second category of notices of objection were filed on behalf of (1) the N&L Superintendent, (2) OSFI, (3)
United Steelworkers Locals 6254 and 6285 (the "Union"), and (4) Michael Keeper, Terence Watt, Damien Lebel
and Neil Johnson in their personal capacity and as the proposed representatives of all non-union employees
and retirees of the Wabush CCAA Parties. These notices of objection will be described more fully below.

24 On June 9, 2015, the Court granted the Wabush comeback motion in part and issued an order, which reserved
the rights of SIPA, IOC and MFC as follows:

[10] DECLARES that this Order approving the SISP as it relates to the Wabush CCAA Parties nunc pro
tunc is without prejudice to the rights, if 'any, of the Administration Portuaire de Sept-Iles/Sept-Iles Port
Authority (hereinafter the "SIPA"), vis a vis the Wabush CCAA Parties, including: (i) the rights of the SIPA,
acting as successor in the rights of the National Harbours Board, pursuant to the agreement referred to and
communicated as Exhibit O-1 in support of SIPA's Notice of objection dated April 13, 2015; and (ii) the rights
of SIPA, acting as successor in the rights of the Canada Ports Corporation, pursuant to the agreement referred
to and communicated as Exhibit O-7 in support of SIPA's Notice of objection already filed in the Court record
and dated April 13, 2015;

[11] DECLARES that this Order approving the SISP as it relates to the Wabush CCAA Parties nunc pro
tunc 1s without prejudice to the rights, if any of the Iron Ore Company of Canada or its related companies
(hereinafter the "IOC"), vis-a-vis the Wabush CCAA Parties, including, but not limited to, the rights pursuant
to the Subscription Agreement dates August 3, 1959 referred to in IOC's Notice of objection already filed in
the Court record and dated April 13, 2015;

[12] DECLARES that this Order approving the SISP as it relates to the Wabush CCAA Parties nunc pro tunc
is without prejudice to the rights, if any, of MFC Industrial Ltd. ("MFC") if any, vis-a-vis the Wabush CCAA
Parties, including pursuant to an Amendment and Consolidation of Mining Leases dated September 2, 1959
and related sub-leases (as amended from time to time) as it relates to the property of Wabush CCAA Parties.

[13] RESERYVES the right of IOC, STPA and of MFC to raise any such rights at a later stage if need be;

25  The Court scheduled a hearing on June 22, 2015 to deal with the remaining requests of the Wabush CCAA Parties
in relation to the priority of the Interim Lender Charge and the suspension of the special payments and the OPEBs:
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[6] RESERVES the rights of Her Majesty in right of Newfoundland and Labrador, as represented by the
Superintendent of Pensions, the Syndicat des Métallos, Section Locale 6254, the Syndicat des Métallos, Section
6285 and the Attorney General of Canada to contest the priority of the Interim Lender Charge over the deemed
trust(s) as set out in the Notices of Objection filed by each of those parties in response to the Motion, which
shall be heard and determined at the hearing schedules on June 22, 2015;

[..]

[21] ORDERS the request by the Wabush CCAA Parties for an order for the suspension of payment by the
Wabush CCAA Parties of the monthly amortization payments coming due pursuant to the Contributory
Pension Plan for Salaried Employees of Wabush Mines, CMC, Managing Agent, Arnaud Railway Company
and Wabush lake Railway Company and the Pension Plan for Bargaining Unit Employees of Wabush Mines,
CMC, Managing Agent, Arnaud Railway Company and Wabush Lake Railway Company, nunc pro tunc to
the Wabush Filing Date is adjourned to June 22, 2015;

[22] ORDERS the request by Wabush CCAA Parties for an order for the suspension of payment by the
Wabush CCAA parties of the annual lump sum "catch-up" payments coming due pursuant to the Contributory
Pension Plan for Salaried Employees of Wabush Mines, CMC, Managing Agent, Arnaud Railway Company
and Wabush Lake Railway company and the Pension Plan for Bargaining Unit Employees of Wabush Mines,
CMC, Managing Agent, Arnaud Railway Company and Wabush Lake Railway Company, nunc pro tunc to
the Wabush Filing Date is adjourned to June 22, 2015;

[23] ORDERS the Wabush CCAA Parties' request for an order for the suspension of payment by the Wabush
CCAA Parties of other post-retirement benefits to former hourly and salaried employees of their Canadian
subsidiaries hired before January 1, 2013, including without limitation payments for life insurance, health care
and a supplemental retirement arrangement plan, nunc pro tunc to the Wabush Filing Date is adjourned to
June 22, 2015;

THE POSITION OF THE OBJECTING PARTIES

26 Prior to the hearing on June 22, 2015, the parties exchanged outlines of their respective arguments. The four retirees

also filed the "Motion for an order appointing the Petitioners-Mises-en-cause as representative of salaried/non-union
and retired employees of the Wabush CCAA Parties" seeking to be appointed as representatives of salaried/non-union
and retired employees of the Wabush CCAA Parties and to seek funding for their counsel. This motion was granted by

consent on June 22, 2015.

27  The positions taken by the objecting parties can be summarized as follows:

Objection Raised/Objecting Parties

N&L S.

OSFI

Union

Non-union retirees

Suspension of Amortization Payments

Objects

Objects*
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Objects
Object**

Suspension of OPEBs

Objects

Object

Superpriority of Interim Lender Charge
Objects*

Objects

Objects

* Not in the notice of objection, but in the written argument
** In the notice of objection and the written argument, but partly withdrawn at hearing

28  Moreover, in its notice of objection and written argument, the Union requests that that one officer from each of
the two locals be designated by the Court as the persons responsible for responding to questions from unionized retirees
of the Wabush CCAA Parties and providing them with information about their rights and recourses, and that those
persons be funded by the Wabush CCAA Parties.

N&L Superintendent

29  The N&L Superintendent objects to the Wabush CCAA Parties' request for a suspension of the special payments.
He argues that the suspension of the special payments sought by the Wabush CCAA Parties contravenes Sections 32

and 61(2) of the Newfoundland and Labrador Pension Benefits Act, 1997 3 (the "N&L Act").
30 He does not raise any objection with respect to the suspension of the OPEBs.

31 In his notice of objection, the N&L Superintendent also reserved his right to raise additional objections. In his
written argument, he adds an argument with respect to the priority of the Interim Lender Charge, which he also claims
would contravene Sections 32 and 61(2) of the N&L Act.

32 Inaddition to the foregoing, the N&L Superintendent also claims in its written argument that the Wabush CCAA
Parties are in a conflict of interest when it comes to the administration of the pension plans, and suggests that other, less
stringent financing alternatives would have been available.

33 Finally, the N&L Superintendent further claims that additional information with regards to paragraphs 83
to 91 of the Wabush Comeback Motion needs to be divulged in order for it to be able to properly carry out its
statutory duties under the N&L Act, including to assess the financial status of the plans. However, at the hearing,
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representations were made that information had been provided and no specific order was sought. The Court reserves
the N&L Superintendent's rights in this regard.

33 OSrI

34  In its notice of objection, OSFT objects solely to the granting of the priority of the Interim Lender Charge, and
only inasmuch as this would result of a priming rank over the normal cost payments owing to the pension plans which

benefirt from priority under Sections 8 and 36(2) of the Pension Benefits Standards Act, 1985 6 ("PBSA").

35  Inits written argument, OSFI instead invokes the statutory deemed trust in connection with outstanding special
payments.

36 OSFInow also challenges the suspension of the special payments on the basis that the Wabush CCAA Proceedings
would not constitute a restructuring, but rather a liquidation.

37 According to OSFI, the impact of the deemed trust is to render any and all amount owing to the pension plans
inalienable and exempt from seizure, such that, as a result, the Interim Lender Charge could not obtain a security on
those assets.

The Union

38 Inits notice of objection, the Union opposes the suspension of both the special payments and the OPEBs, and seeks
an order that the Wabush CCAA parties be forced to make such payments notwithstanding the terms of the Interim
Financing Term Sheet.

39  In doing so, the Union insists on the hardship such a suspension would cause for the retirees, whose claims are
alimentary in nature.

40  The Union also asks the Court to preserve the rank of the deemed trust for amounts owing to the pension plans,
and seeks to have this deemed trust rank ahead of or equal with the Interim Lender Charge.

41 The notice of objection and the written argument also argue for the appointment of a representative to handle
the numerous queries of union members.

Non-union retirees

42 In their notice of objection, the non-union retirees object to the suspension of the OPEBs and the special payments
sought by the Wabush CCAA Parties on the basis of the significant prejudice such relief would cause to the retirees.

43  In their written argument, they argue that such a suspension would in fact amount to a disclaimer or resiliation of
agreements, subject to the provisions of Section 32 CCAA, which it is argued were not respected in the case at hand.

44  They add that the conditions of the Interim Lender Term Sheet should not allow the Wabush CCAA Parties to
circumvent the requirements of said Section 32 CCAA.

45 At the hearing, they indicated that they objected most strenuously to the suspension of the OPEBs, because of the
impact on the retirees. They indicated that they would not object to a short-term suspension of the special payments,
until the Wabush CCAA Parties collected the tax refunds they were expecting and therefore had funds other than the
Interim Financing with which to make the special payments.

POSITION OF THE WABUSH CCAA PARTIES
46  The Wabush CCAA Parties argue that they do not have any funds or any source of funds and therefore that they

need the Interim Financing.
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47  They also argue that even with the Interim Financing, they do not have any funds available to continue to pay the
special payments or any of the OPEBs, as the Interim Financing Term Sheet prohibits such payments.

48  On the law, they argue that the deemed trusts created under the PBSA and the N&L Act are not effective to protect
the special payments or the OPEBs in the CCAA context. As a consequence, the Interim Lender Charge requested by
the Wabush CCAA Parties does not prime any security under the PBSA or the N&L Act. Further, since those payments
are unsecured and relate to pre-filing services, there is no reason for the Wabush CCAA Parties to make those payments.

49  They therefore argue that the Court should exercise its discretion to give the Interim Lender Charge priority over
the deemed trusts and to suspend the obligation to pay the special payments and the OPEBs.

POSITION OF THE MONITOR
50  The Monitor filed its Seventh Report for purposes of the comeback hearing.
51 Inits report, it supports the position taken by the Wabush CCAA Parties.
52 Itslegal argument supports the legal argument put forward by the Wabush CCAA Parties.
ISSUES IN DISPUTE
53  The issues in dispute can be outlined as follows;
*(a)

Can and should the Court order that the Interim Lender Charge rank ahead of all encumbrances, including
statutory deemed trusts?

*(b)

Can and should the Court suspend the Wabush CCAA Parties' obligation to pay the special payments?

* (o)

Can and should the Court suspend the Wabush CCAA Parties' obligation to pay the OPEBs?
ANALYSIS

54 The three issues have significant overlaps. The Court will nevertheless analyze them sequentially, and will adopt
its previous reasoning to the extent it is relevant.

Super-priority of the Interim Lender Charge
General

55  What is at issue is the conflict between the super-priority of the interim lender charge under Section 11.2 CCAA
and the statutory deemed trusts created by Section 8 PBSA and Section 32 of the N&L Act.

56  Section 11.2 CCAA allows the Court, after considering the factors set out in Section 11.2(4) CCAA, to create an
interim lender charge and to give that charge priority over the claim of any secured creditor of the debtor:

11.2 (1) On application by a debtor company and on notice to the secured creditors who are likely to be affected
by the security or charge, a court may make an order declaring that all or part of the company's property is subject

to a security or charge — in an amount that the court considers appropriate — in favour of a person specified in
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the order who agrees to lend to the company an amount approved by the court as being required by the company,
having regard to its cash-flow statement. The security or charge may not secure an obligation that exists before
the order is made.

* ()

The court may order that the security or charge rank in priority over the claim of any secured creditor of the
company.

*(3)

The court may order that the security or charge rank in priority over any security or charge arising from a
previous order made under subsection (1) only with the consent of the person in whose favour the previous
order was made.

*(4)

In deciding whether to make an order, the court is to consider, among other things,

*(a)

the period during which the company is expected to be subject to proceedings under this Act;
*(b)

how the company's business and financial affairs are to be managed during the proceedings;
* (o)

whether the company's management has the confidence of its major creditors;

*(d)

whether the loan would enhance the prospects of a viable compromise or arrangement being made in
respect of the company;

*(e)
the nature and value of the company's property;
*(®
whether any creditor would be materially prejudiced as a result of the security or charge; and
*(2)
the monitor's report referred to in paragraph 23(1)(b), if any.
(Emphasis added)

57  OSFI and the N&L Superintendent, supported by the Union, argue that Section 11.2 CCAA does not allow the
Court to give the interim lender charge priority over the deemed trusts in pension matters created by their respective
legislations.
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58 The argument put forward by OSFI and the N&L Superintendent is essentially that the employer is deemed to
hold the amounts in trust, and therefore they are not "part of the company's property" and cannot be charged under
Section 11.2 CCAA.

59  The Wabush CCAA Parties argue that there is a conflict between the legislation creating the deemed trusts and
the CCAA and that the CCAA must prevail:

* The CCAA prevails over the PBSA as a matter of statutory interpretation of two pieces of federal legislation,
and

* The CCAA prevails over the N&L Act because of the constitutional doctrine of federal paramountcy.

60  Because the arguments are different with respect to the PBSA and the N&L Act, the Court will deal with them
separately.

61 These are not new issues. The courts, including the Supreme Court, have been called upon to deal with the effect of
federal and provincial deemed trusts in the insolvency context on numerous occasions. There have also been a number
of statutory amendments, some designed to overturn the results of judgments.

62  Because of the urgency of rendering judgment in this matter, the Court will not embark on an exhaustive analysis
of all of these judgments and amendments.

Effectiveness of the PBSA deemed trust in CCAA proceedings
63  OSFI relies on Sections 8(1) and (2) and 36(2) of the PBSA, which provide as follows:

8. (1) An employer shall ensure, with respect to its pension plan, that the following amounts are kept separate and
apart from the employer's own moneys, and the employer is deemed to hold the amounts referred to in paragraphs
(a) to (¢) in trust for members of the pension plan, former members, and any other persons entitled to pension

benefits under the plan:

*(a)

the moneys in the pension fund,

*(b)
an amount equal to the aggregate of the following payments that have accrued to date:
* (i)
the prescribed payments, and
* (i)
the payments that are required to be made under a workout agreement; and

*(©)

all of the following amounts that have not been remitted to the pension fund:
<@

amounts deducted by the employer from members' remuneration, and
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* (ii)

other amounts due to the pension fund from the employer, including any amounts that are required to be
paid under subsection 9.14(2) or 29(6).

(2) In the event of any liquidation, assignment or bankruptcy of an employer, an amount equal to the amount that
by subsection (1) is deemed to be held in trust shall be deemed to be separate from and form no part of the estate in
liquidation, assignment or bankruptcy, whether or not that amount has in fact been kept separate and apart from

the employer's own moneys or from the assets of the estate.

36. (2) Any agreement or arrangement to assign, charge, anticipate or give as security

*(a)

any benefit provided under a pension plan, or

* (b

any money withdrawn from a pension fund pursuant to section 26
is void or, in Quebec, null.
(Emphasis added)

64  The deemed trust created by Section 8 PBSA is intended to cover all amounts due by the employer to the pension
fund. These would include the normal payments, as well as the special payments.

65 Section 8(1) PBSA requires the employer to keep the required amounts separate and apart from its own moneys, and
deems the employer to hold them in trust. In the present matter, the required amounts have not been kept separate and
apart and the assets subject to the trust have been comingled with other assets. Pursuant to the decision of the Supreme
Court in Sparrow Electric, the consequence is that the trust created by Section 8(1) PBSA does not exist because the

subject-matter of the trust cannot be and never was identifiable. 7

66 As a result, the relevant provision is Section 8(2) PBSA which provides that the amount shall be deemed to be
separate and apart, whether or not that amount has in fact been kept separate and apart from the employer's own moneys
or from the assets of the estate.

67 However, Section 8(2) PBSA only applies "[i]n the event of any liquidation, assignment or bankruptcy of an

employer". It attaches to any property which lawfully belongs to the employer when the triggering event occurred. 8

68 Theissue of the triggering event could be determinative in the present case. If the triggering event has not occurred,
then there is no deemed trust and no obstacle to the Court granting the priority required by the Interim Lender.

69  Itis clear that there has been no assignment or bankruptcy in the present matter. Further, there is no liquidation

under Part XVIII of the Canada Business Corporations Act’ or equivalent provincial legislation. A CCAA proceeding
does not appear to trigger the application of Section 8(2) PBSA. However, OSFI argues that these CCAA proceedings
are really a liquidation, because it is very likely that the ongoing sale process will result in the sale of all of the assets
of the Wabush CCAA Parties.

70 In interpreting the word "liquidation" in Section 8(2) PBSA, and in particular whether it includes a liquidation

under the CCAA, '° the Court will consider more generally how the deemed trust under Section 8(2) PBSA is dealt with
under the CCAA.
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71 It must be emphasized at the outset that the deemed trust under Section 8(2) PBSA is not a deemed trust in favour
of the Crown. This is a fundamental distinction. Section 37(1) CCAA, which renders all deemed trusts in favour of the
Crown ineffective in the CCAA context, subject to certain exceptions, has no application to the deemed trust under
Section 8(2) PBSA. As a result, many of the cases cited to the Court, which deal with the effectiveness of deemed trusts
in favour of the Crown, must be applied with caution in the present circumstances.

72 In particular, the Wabush CCAA Parties rely on language in the Supreme Court's judgment in Century Services 1
that must be read carefully. Justice Deschamps refers in paragraph 45 to "the general rule that deemed trusts are
ineffective in insolvency". There is no such general rule, other than Section 37(1) CCAA (and Section 67(2) of the

Bankruptcy and Insolvency Act 12) which applies only to deemed trusts in favour of the Crown. She begins the paragraph
with a reference to the predecessor of Section 37(1) CCAA and she refers throughout the paragraph to Crown claims
and Crown priorities. She must be referring to Crown deemed trusts in that sentence as well. Justice Fish's comments in

paragraph 95 must be similarly limited. The Court respectfully disagrees with Justice Schrager in Aveos 13 on this issue
and concludes that there is no general rule that deemed trusts in favour of anyone other than the Crown are ineffective
in insolvency. Deemed trusts will be interpreted restrictively as exceptions to the general principle that the assets of the

debtor are available for all of the creditors, 14 put there is no general rule that they are ineffective.

73  However, other provisions of the CCAA deal expressly with pension obligations. Sections 6(6) and 36(7) CCAA
were added to the CCAA in 2009. They provide that an arrangement can only be sanctioned or an asset sale approved
by the Court, if provision is made for the payment of certain enumerated pension obligations, including deductions from
employee salaries and normal cost contributions of the employer, but not including special payments.

74 It is difficult to reconcile Sections 6(6) and 36(7) CCAA with a broad interpretation of Section 8(2) PBSA. Why
would the legislator give specific protection to the normal payments by amending the CCAA in 2009 if the deemed trust
protecting not only the normal payments but also the special payments was effective in the CCAA context? Why would
the legislator not protect the special payments under Sections 6(6) and 36(7) CCAA if they were already protected under
a deemed trust? What happens to the deemed trust for the special payments if there is an arrangement or an asset sale?
Because both statutes were adopted by the same legislator, we must try to determine the legislator's intent.

75 In Century Services, the Supreme Court was faced with a conflict between the deemed trust for GST and the

CCAA. Justice Deschamps adopted "a purposive and contextual analysis to determine Paliament's true intent". 15 She
concluded that the deemed trust for GST did not apply in a CCAA proceeding, even though the language in the Excise

Tax Act'° provided that the deemed trust was effective notwithstanding any law of Canada other than the BIA. She
attached importance to the "internal logic of the CCAA". 17
76 Moreover, in Indalex, Justice Deschamps referred to the conclusions of a Parliamentary committee which had
considered extending the protection afforded the beneficiaries of pension plans. The committee made the policy decision

not to extend that protection. Justice Deschamps concluded that "courts should not use equity to do what they wish

Parliament had done through legislation." 18

77  The Court therefore adopts the following reasoning to resolve the conflict in the present case:

Given that the pension provisions of the B/I4 and CCAA came into force much later than s. 8 of the PBSA, normal
interpretation would require that the later legislation be deemed to be remedial in nature. Likewise, since those
provisions of the BIA and CCAA are the more specific provisions, normal interpretation would take them to have
precedence over the general. Finally, the limited scope of the protection given to pension claims in the B/A4 and
the CCAA would, by application of the doctrine of implied exclusion, suggest that Parliament did not intend there
to be any additional protection. In enacting BIA subs. 60(1.5) and 65.13(8) and ss. 81.5 and 81.6 and CCAA subs.
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6(6) and 37(6), while not amending subs. 8(2) of the PBSA4 (by adding explicit priority language or by removing the
insolvency trigger), Parliament demonstrated the intent that pension claims would have protection in insolvency

and restructurings only to the limited extent set out in the B/4 and the CCAA. 19

(Emphasis added)

78  For all of these reasons, the Court concludes that Parliament's intent is that federal pension claims are protected in
insolvency and restructurings only to the limited extent set out in the B/4 and the CCA A, notwithstanding the potentially
broader language in the PBSA.

79 In the alternative, the Court could conclude that a liquidation under the CCAA does not fall within the term
"liquidation" in Section 8(2) PBSA such that there has been no triggering event.

80  Either way, the Court concludes that the deemed trust under Section 8(2) PBSA does not prevent the Court from
granting priority to the Interim Lender Charge, if the conditions of Section 11.2 CCAA are met.

Effectiveness of the N&L Act deemed trust in CCAA proceedings
81  The N&L Superintendent relies on the combined effect of Sections 32 and 61(2) of the N&L Act:

32. (1) An employer or a participating employer in a multi-employer plan shall ensure, with respect to a pension
plan, that

()

the money in the pension fund;

*(b)

an amount equal to the aggregate of

< (@

the normal actuarial cost, and

* (i)

any special payments prescribed by the regulations, that have accrued to date; and
*(0)

all

< (@)

amounts deducted by the employer from the member's remuneration, and
* (i)

other amounts due under the plan from the employer that have not been remitted to the pension fund

are kept separate and apart from the employer's own money, and shall be considered to hold the amounts referred to

in paragraphs (a) to (c) in trust for members, former members, and other persons with an entitlement under the plan.

*(2)
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61.

In the event of a liquidation, assighment or bankruptcy of an employer, an amount equal to the amount that

under subsection (1) is considered to be held in trust shall be considered to be separate from and form no part of
the estate in liquidation, assignment or bankruptcy, whether or not that amount has in fact been kept separate
and apart from the employer's own money or from the assets of the estate.

*()

Where a pension plan is terminated in whole or in part, an employer who is required to pay contributions to the
pension fund shall hold in trust for the member or former member or other person with an entitlement under
the plan an amount of money equal to employer contributions due under the plan to the date of termination.

*(4)

An administrator of a pension plan has a lien and charge on the assets of the employer in an amount equal to
the amount required to be held in trust under subsections (1) and (3).

(1) On termination of a pension plan, the employer shall pay into the pension fund all amounts that would

otherwise have been required to be paid to meet the requirements prescribed by the regulations for solvency,

including

an amount equal to the aggregate of

(1)
the normal actuarial cost, and
* (ii)

special payments prescribed by the regulations,

that have accrued to the date of termination; and

all

< (@)

amounts deducted by the employer from members' remuneration, and
* (i)

other amounts due to the pension fund from the employer

that have not been remitted to the pension fund at the date of termination.

(2) Where, on the termination, after April 1, 2008, of a pension plan, other than a multi-employer pension plan,
the assets in the pension fund are less than the value of the benefits provided under the plan, the employer shall,

as prescribed by the regulations, make the payments into the pension fund, in addition to the payments required

under subsection (1), that are necessary to fund the benefits provided under the plan.

(Emphasis added)

82  The key provision, Section 32(2) of the N&L Act, is virtually identical to Section 8(2) PBSA. As a result, much
of the analysis set out above applies here as well.
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83 However, the analysis takes a different turn once one reaches the conclusion that it is difficult to reconcile the broad
deemed trust under Section 32(2) of the N&L Act with the more limited protection under Section 6(6) and 36(7) CCAA.

84  This is a conflict between provincial legislation and federal legislation. Constitutional doctrine instructs the courts
to try to interpret the federal and provincial legislation in such a way as to avoid the conflict, but this is not the same
exercise as trying to find the intent of a single legislator who adopted conflicting pieces of legislation.

85  For the purposes of this analysis, the Court will assume that the N&L Act is valid and is intended to be effective in
an insolvency context. This means that the province granted greater protection to pension obligations than the federal
legislator recognized in the CCAA. The principles of interpretation set out above do not apply to resolve a conflict
between a federal statute and a provincial statute. There is no basis for interpreting the statutes in such a way as to make
them consistent.

86 There is also a potential conflict with respect to the priority of the interim Lender Charge: under Section 11.2
CCAA, the Court can create an interim lender charge over all of the debtor's property and give it priority over all other
charges, except that the province has created a deemed trust which, if it is effective, subtracts assets from the debtor's
property and makes them unavailable to be charged in favour of the interim lender.

87  The question is therefore whether the province can create such a charge that could prevent the Court from granting
priority to an interim lender charge.

88 The Supreme Court in Indalex held in the circumstances of that case, that the interim lender charge had priority over
the provincial deemed trust by reason of the application of the doctrine of federal paramountcy, because the CCAA's

purpose would be frustrated without the interim lender charge. 20 The trial judge in Indalex had rejected the deemed
trust and therefore had not considered the doctrine of paramountcy. However, in granting the interim lender charge,
he had considered the factors in Section 11.2(4) CCAA and had concluded that the interim lender charge was necessary
and in the best interest of Indalex and its stakeholders. The Supreme Court held that these findings were sufficient for
paramountcy to apply.

89  As a result, the Court can give priority to the Interim Lender Charge over the deemed trust under the N&L Act
if the test for federal paramountcy is met. The Court will consider the paramountcy issue as part of its analysis of the
factors under Section 11.2(4) CCAA.

Factors under Section 11.2(4) CCAA

90  Section 11.2(4) CCAA sets out a non-exhaustive list of the factors the Court should consider before it creates an
interim lender charge:

(4) In deciding whether to make an order, the court is to consider, among other things,
(a) the period during which the company is expected to be subject to proceedings under this Act;
(b) how the company's business and financial affairs are to be managed during the proceedings;
(c) whether the company's management has the confidence of its major creditors;

(d) whether the loan would enhance the prospects of a viable compromise or arrangement being made in respect
of the company;

(e) the nature and value of the company's property;

(f) whether any creditor would be materially prejudiced as a result of the security or charge; and
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(g) the monitor's report referred to in paragraph 23(1)(b), if any.
91 The Court already considered those factors when it decided to create the Interim Lender Charge on May 20, 2015.

92 In his Fifth Report dated May 19, 2015, the Monitor provided the following comments on the factors listed in
Section 11.2(4) CCAA:

The period during which the company is expected to be subject to proceedings under the CCAA

While the deadline for the submission of binding offers pursuant to the SISP has yet to be set, based the Wabush
May 18 Forecast and preliminary discussions regarding the potential timeline for the completion of the SISP, it is
believed that the Interim Financing Term Sheet provides sufficient liquidity to enable the Wabush CCAA Parties
to complete the SISP;

How the company's business and affairs are to be managed during the proceedings

The Wabush CCAA Parties' senior personnel and Boards of Directors remain in place to manage the business and
affairs of the Wabush CCAA Parties. The Wabush CCAA Parties and their management will also have the benefit
of the expertise and experience of their legal counsel and the Monitor;

Whether the company's management has the confidence of its major creditors

The largest creditors of the Wabush CCAA Parties are affiliated companies who the Monitor understands to
have confidence in the Wabush CCAA Parties' management. Other major creditors include the pension plans
described in the May 19 Motion, employee groups in respect of other post-retirement benefits and various contract
counterparties. None of the major creditors has to date expressed any concern to the Monitor in respect of the
Wabush CCAA Parties' management;

Whether the loan would enhance the prospects of a viable compromise or arrangement being made in respect of the
company

Based on the Wabush May 18 Forecast, without the Interim Facility the Wabush CCAA Parties would be unable
to pay their obligations, maintain their assets or complete the SISP. The Wabush CCAA Parties and the Monitor
are of the view that approval of the Interim Facility would likely enhance the prospects of generating recoveries for
stakeholders, whether through a sale or a restructuring plan;

The nature and value of the company's property

The Wabush CCAA Parties' assets are described in the May 19 Motion, and consist primarily of real estate,
equipment, inventory and income tax receivables. The value of the Wabush CCAA Parties' property will be
determined through the SISP. Nothing has come to the attention of the Monitor in respect of the nature of
the Wabush CCAA Parties' property that, in the Monitor's view, ought to be given particular consideration in
connection with the Interim Lender Charge;

Whether any creditor would be materially prejudiced as a result of the proposed Charge

The proposed Interim Facility will provide the Wabush CCAA Parties the opportunity to complete the SISP and
to maximize recoveries for stakeholders. Borrowings under the Interim Financing Term Sheet are limited to a
maximum of US$10 million. The Interim Lender Charge secures only the Interim Financing Obligations and is
limited to $15 million. The Monitor is of the view that any potential detriment caused to the Wabush CCAA Parties'
creditors by the Interim Lender Charge should be outweighed by the benefits that it creates; and

Other potential considerations
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The Monitor has researched the terms of recent interim financings based on information publicly available, a
summary of which is attached hereto as Appendix C. Based on this research and Monitor's experience, the Monitor
believes that the terms of the Interim Financing Term Sheet are in line with or better than market. The Monitor is
of the view that the Interim Financing Term Sheet represents the best alternative available in the circumstances that
would provide access to financing within the necessary timeframe.

93 In his testimony before the Court on May 20, 2015, Clifford Smith testified that the Wabush CCAA Parties had
attempted to obtain financing elsewhere, but that only a related party was willing to provide financing.

94  The Court makes the following findings:

* The Sale and Investor Solicitation Process (SISP) is in the interests of the Wabush CCAA Parties and their
stakeholders because it should lead to greater recovery;

* Without new financing, the Wabush CCAA Parties do not have enough cash to complete the SISP. The cash
flow projection attached to the Fifth Report shows the Wabush CCAA Parties running out of cash in the week
ending May 22, 2015;

» Without new financing, it is therefore likely that the Wabush CCAA Parties will go bankrupt;
* The Wabush CCAA Parties and the Monitor have not identified any other sources of new financing;

* The terms and conditions of the Interim Financing are reasonable, and the security is limited to the amount
of the new financing.

95  This is sufficient for the Court to conclude that the Interim Financing should be approved and the Interim Lender
Charge should be granted with priority over the deemed trust under the PBSA, if it is effective in the CCAA context.

96 With respect to the deemed trust under the N&L Act, there is the added issue of whether giving effect to the deemed
trust would frustrate the federal purpose under the CCAA. Under the Interim Lender Term Sheet, the super-priority is a
condition precedent to the Interim Lender's obligation to advance the funds. That condition will not be met if the Court
gives effect to the deemed trust under the N&L Act, which puts the financing at risk.

97  The objecting parties argue that the Court's jurisdiction to make appropriate orders should not be ousted by the
terms of the Interim Lender Term Sheet. However, there is nothing peculiar about this provision in the Interim Lender
Term Sheet. The importance of the super-priority to interim lenders has consistently been recognized by the courts. As
stated by the Supreme Court in Indalex:

... case after case has shown that "the priming of the DIP facility is a key aspect of the debtor's ability to attempt a
workout" (J. P. Sarra, Rescue! The Companies' Creditors Arrangement Act (2007), at p. 97). The harsh reality is that
lending is governed by the commercial imperatives of the lenders, not by the interests of the plan members or the
21

policy considerations that lead provincial governments to legislate in favour of pension fund beneficiaries.
(Emphasis added)
98  Similarly, Justice Morawetz stated in Timminco:

[49] In the absence of the court granting the requested super priority, the objectives of the CCAA would be frustrated.
It is neither reasonable nor realistic to expect a commercially motivated DIP lender to advance funds in a DIP
facility without super priority. The outcome of a failure to grant super priority would, in all likelihood, result in

the Timminco Entities having to cease operations, which would likely result in the CCAA proceedings coming to
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an abrupt halt, followed by bankruptcy proceedings. Such an outcome would be prejudicial to all stakeholders,

including CEP and USW. %2
(Emphasis added)

99  The objecting parties also plead that the Interim Lender is related to the Wabush CCAA Parties and therefore has
interests which might be different than those of an arm's length lender.

100  However, there is no evidence that gives credence to the suggestion that the Interim Lender will advance funds
without the super-priority. To the contrary, the attorney representing the Interim Lender made it clear at the hearing
that there would be no advance of funds if the super-priority was not confirmed. Further, the Court is not satisfied that
it has the jurisdiction to order the Interim Lender to advance the funds on terms other than those that it has accepted.

101  Inall of these circumstances, the Court concludes that giving effect to the deemed trust under the N&L Act carries
a serious risk of frustrating the CCAA process. The Court therefore concludes that the doctrine of federal paramountcy
is engaged, and it concludes that the N&L Act is not effective to that extent.

102 The Court will therefore order that the Interim Lender Charge shall have priority over the deemed trusts under
the PBSA and the N&L Act.

Suspension of special payments

103 Further, the Wabush CCAA Parties asked that their obligation to make the special payments to the pension
plans be suspended.

104  The Courts have consistently recognized a jurisdiction to suspend the obligation to make special payments and

OPEB payments "when necessary to enhance liquidity to promote the survival of a company in financial distress." 23

105  Several reasons underlie the existence of this jurisdiction.

106  First, the normal pension payments that the employer is required to make relate to the current services rendered
by the current employees and the Court's jurisdiction to affect those payments is limited by the principle that the debtor
must pay for current services. However, the special payments relate to a deficit that has accumulated in the pension
plan. Pension benefits are deferred compensation for services that were provided by the retiree while he or she was an
employee. 2 Asa result, the special payments relate to services provided to the employer before the filing, and as such,

they can be qualified as pre-filing obligations. %

107  Second, the special payments are unsecured in the CCAA context. Sections 6(6) and 36(7) create a priority in the
CCAA context for the normal payments but not for the special payments. As discussed above, the deemed trust under
Section 8(2) PBSA has no effect in a CCAA proceeding, and the deemed trust under Section 32(2) of the N&L Act, in
purporting to create a security interest not recognized under the CCAA, is not effective to the extent that it conflicts

with the CCAA. 2

108  As a result, the payment of the special payments would constitute payments to an unsecured pre-filing creditor,
which could be qualified as preferential in the sense that no other unsecured pre-filing creditor is being paid.

109  In any event, even without this characterization, the courts have a broad discretion under the CCAA to render
orders that are necessary to allow the debtor to make a proposal to its creditors.

110 In the exercise of this discretion, it is important to consider the facts.
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111 The special payments for the two plans are made up of monthly amortization payments in the amount of
$666,555.58 per month and a lump sum "catch-up" amortization payment of approximately $5.5 million due in July 2015.

112 The Wabush CCAA Parties do not have the funds available to make these payments. The cash flow statements
filed with the Court show that the Wabush CCAA Parties need the funds from the Interim Financing to meet their
current obligations other than the special payments. The Interim Lender Term Sheet expressly requires the Wabush
CCAA Parties not to make any special payments. As a result, forcing the Wabush CCAA Parties to make the special

payments would lead to a default under the Interim Financing and a likely bankruptcy. 27

113 The objecting parties criticize the position taken by the Interim Lender in prohibiting the payment of the special
payments.

114 However, the position taken by the Interim Lender in this file is consistent with the position taken by other
interim lenders in other files:

[55] Fairfax [the interim lender] a indiqué au Tribunal que ce financement avait été octroyé pour financer les activités
courantes de Bowater et ne pouvait ainsi &tre utilisé pour payer les cotisations d'équilibre aux régimes de retraite.

Le financement est aussi sujet au respect de différents ratios de solvabilité. 28

115  Moreover, the Interim Lender's position makes sense as a commercial matter. Why should the Interim Lender
advance funds that will be used to pay someone else's debt, particularly one which is pre-filing and unsecured? It is the
Interim Lender's intention to fund the Wabush CCAA Parties with the amount required to get them through the SISP
so that they can repay the loan. It is not in the Interim Lender's interest to fund preferential payments to unsecured pre-
filing creditors. The language cited above about the harsh commercial realities of interim financing applies here as well.

116 Moreover, the Court is being asked to suspend the obligation to make the special payments, and is not being
9

asked to alter the collective agreement or extinguish the obligation to pay these amounts. 2
117 As a result, the beneficiaries of the pension plans would not be prejudiced by this suspension. The wind-up
deficiencies for the two pension plans as at January 1, 2015 are estimated to be a total of approximately $41.5 million.
The purpose of the special payments is to reduce that deficiency and to improve the situation over time such that the
beneficiaries will receive the full amounts to which they are entitled. The suspension of the special payments means that
their position is not improved, but it is not worsened. Their debt remains and benefits from whatever priority it is entitled
to at law.

118  For all of these reasons, the Court will order the suspension of the special payments to the pension funds.
Suspension of the OPEBs

119  The Wabush CCAA Parties currently provide OPEBs, including life insurance and health care, to former hourly
and salaried employees.

120 As of December 31, 2014, accumulated benefits obligations for the OPEBs totalled approximately $52.1 million.
The premiums required to fund the foregoing OPEBs are approximately $182,000 a month.

121  In addition to the foregoing, there is a supplemental retirement arrangement plan for certain current and former
salaried employees of Wabush Mines JV. The obligations under this plan are approximately $1.01 million.

122 The Wabush CCAA Parties do not have any funding available to continue to pay any of the foregoing OPEBs, as
the Interim Financing Term Sheet prohibits such payments. They seek an order from the Court suspending the payment
of the OPEBs nunc pro tunc to the Wabush Filing Date.
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123 The reasoning as to the existence and the exercise of the discretion to suspend these payments is much the same
as for the special payments. The Wabush CCAA Parties do not have the funds to make the payments, and the Interim
Lender Term Sheet does not allow them to make these payments. These amounts relate to services provided pre-filing
and they are unsecured. They are in a sense even less secured than the special payments because the deemed trusts created
by the PBSA and the N&L Act do not purport to cover these payments.

124 The retirees plead that there are two important differences.

125  First, the amount at issue is only $182,000 per month. The retirees suggest that the Wabush CCAA Parties should
be able to find this amount somewhere. The Wabush CCAA Parties continue to argue that they do not have the funds
with which to make these payments, and the Interim Lender Term Sheet in any event prevents them from making these
payments. Given the cash flow statement filed with the Court and the language of the Interim Lender Term Sheet, the
Court accepts that the Wabush CCAA Parties do not have the funds.

126  The second difference pleaded by the retirees is that they suffer a clear prejudice. The OPEBs are provided through
an insurance policy, and if the Wabush CCAA Parties fail to pay the premium, the policy will be cancelled, leaving the
retirees with no health insurance and only a claim against the insolvent Wabush CCAA Parties. The Court assumes this
to be correct and accepts that this will cause hardship to the retirees.

127  The retirees argue that this is equivalent to a disclaimer or resiliation of the insurance contract by the Wabush
CCAA Parties, which is invalid because the formalities under Section 32(1) CCAA were not followed, and the test under
Section 32(4) CCAA for the Court to authorize the disclaimer or resiliation was not met. Section 32(4)(c) provides
that one of the factors to be considered is "whether the disclaimer or resiliation would likely cause significant financial
hardship to a party to the agreement."

128  This argument does not withstand scrutiny.

129 There is a tri-partite relationship. The employer has obligations to the beneficiaries, and has entered into an
insurance policy with the insurer so that the insurer provides those benefits to the beneficiaries. If the employer stops
paying the premiums, the insurer will terminate the insurance policy. This does not affect the employer's obligations to

the beneficiaries, 30 but the beneficiaries will be left with an insolvent debtor instead of the insurer.

130  However, the contract that is being terminated is the contract between the Wabush CCAA Parties and the insurer
for the benefit of the beneficiaries. The counter-party is the insurer. It is not suggested that the insurer will suffer any
significant financial hardship as a result of the termination of the contract. The contract between the Wabush CCAA
Parties and the beneficiaries is not being terminated.

131  Moreover, the Wabush CCAA Parties are not disclaiming or resiliating the contract. The Wabush CCAA Parties
are seeking authorization to stop paying under a contract, just as they have undoubtedly stopped paying under a number
of other contracts. When the debtor defaults, the counter-party has a number of options, including terminating the
contract. Even if termination by the counter-party is the likely result, as in this case, it does not mean that the debtor
has disclaimed or resiliated the contract. Otherwise, the debtor would have to follow the formalities and pass the test in
Section 32 CCAA every time it defaulted under a contract.

132 At the end of the day, the answer is the same as for the special payments, and the payment of the OPEBs should

also be suspended. 3

133 The Court is very mindful of the hardship that the suspension of the OPEB payments and the termination of
the insurance policy will cause to the beneficiaries. Unfortunately, that hardship appears to be inevitable. Even if the
Court ordered the Wabush CCAA Parties to keep paying the premium during the SISP, that would be only a temporary
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solution and it is very likely if not inevitable that following the conclusion of the SISP, the Wabush CCAA Parties will
cease their operations and the insurance policy will be terminated.

Breach of fiduciary duties

134 The objecting parties also pleaded that Wabush Mines is in a situation of conflict of interest because it is both the
administrator of the pension plans and one of the Wabush CCAA Parties seeking relief with respect to the pension plans.

135 The PBSA and the N&L Act allow the employer to act as administrator, and the insolvency of the employer
inevitably leads to the type of potential conflict in which Wabush Mines finds itself.

136 Consistent with the views expressed by the Supreme Court in Indalex, the Court concludes that the giving of
notice to the regulators, the Union and the retirees, the postponement of the hearing from June 9, 2015 to June 22, 2015
to allow the objecting parties to present their arguments, and the consent to the motion presented by the four retirees for
a representation order allowing them to represent all salaried/non-union employees and retirees and related beneficiaries
at the expense of the Wabush CCAA Parties, all show that the employer acted in good faith in a way consistent with its

fiduciary duties to the beneficiaries of the pension plans. 32

Representation order sought by the Union

137 The Union requests that one officer from each of the two locals be designated by the Court as the persons
responsible for responding to questions from unionized retirees of the Wabush CCAA Parties and providing them with
information about their rights and recourses. Further, the Union asks that those persons be funded by the Wabush
CCAA Parties.

138 The individuals that the Union proposes are officers of the two locals. The Union is essentially asking the Court
to designate these individuals and to order that a portion of their salary be paid by the Wabush CCAA Parties. At the
present time, the Union estimates that the two individuals spend one half of their time responding to calls, although that
time seems to be decreasing. The admissions filed in lieu of the testimony of Frank Beaudin refer to the volume of calls
received by the Union since the May 29, 2015 letter was sent to the retirees.

139 The Monitor is a Court officer whose duties include providing information of this nature. However, the Court also
recognizes that the Union has received and will continue to receive calls from the unionized retirees. It is appropriate for
the Union to provide information to its retired members and to designate specific individuals to provide the information
in order to ensure that there is consistency in the information provided.

140 However, this is not a matter that requires the intervention of the Court. The Union can handle matters of
communications with its former members without a Court order. The Union does not seek an order that it be authorized
to represent these unionized retirees. If the Union were to make such a motion, the Court would have to consider whether
there is a potential conflict between the current employees and the retirees.

141 Further, the Court does not consider it appropriate that the Wabush CCAA Parties be ordered to pay part of
the salary of the two individuals. They are salaried union officers. Providing information of this nature is within their
functions.

142  For these reasons, the Union's motion will be dismissed.
FOR THESE REASONS, THE COURT:

143 DISMISSES the contestations by Her Majesty in right of Newfoundland and Labrador, represented by the
Superintendent of Pensions, the Attorney General of Canada and the Syndicat des Métallos, Section Locale 6254 and the
Syndicat des Métallos, Section Locale 6285 to the priority of the Interim Lender Charge over deemed trusts, as set out
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in paragraph 47 of the Wabush Initial Order, as amended on June 9, 2015, and CONFIRMS the priority of the Interim
Lender Charge over deemed trusts, as set out in paragraph 47 of the Wabush Initial Order, as amended on June 9, 2015;

144  ORDERS the suspension of payment by the Wabush CCAA Parties of the monthly amortization payments coming
due pursuant to the Contributory Pension Plan for Salaried Employees of Wabush Mines, CMC, Managing Agent,
Arnaud Railway Company and Wabush Lake Railway Company and the Pension Plan for Bargaining Unit Employees
of Wabush Mines, CMC, Managing Agent, Arnaud Railway Company and Wabush Lake Railway Company, nunc pro
tunc to the Wabush Filing Date;

145 ORDERS the suspension of payment by the Wabush CCAA parties of the annual lump sum "catch-up"
payments coming due pursuant to the Contributory Pension Plan for Salaried Employees of Wabush Mines, CMC,
Managing Agent, Arnaud Railway Company and Wabush Lake Railway Company and the Pension Plan for Bargaining
Unit Employees of Wabush Mines, CMC, Managing Agent, Arnaud Railway Company and Wabush Lake Railway
Company, nunc pro tunc to the Wabush Filing Date;

146 ORDERS the suspension of payment by the Wabush CCAA Parties of other post-retirement benefits to former
hourly and salaried employees of their Canadian subsidiaries hired before January 1, 2013, including without limitation
payments for life insurance, health care and a supplemental retirement arrangement plan, nunc pro tunc to the Wabush
Filing Date.

147  DISMISSES the Motion to Modify the Initial Order presented by the Syndicat des Métallos, Section Locale 6254
and the Syndicat des Métallos, Section Locale 6285;

148  WITHOUT COSTS.

Solicitors of record:

Blake Cassels & Graydon S.R.L., for Bloom Lake General Partner Limited et al

Lax O'sullivan Scott Lisus LLP, for the Board of Directors

Norton Rose Fullbright LLP, for FT1 Consulting Canada Inc.

Irving Mitchell Kalichman, for Her Majesty in right of Newfoundland and Labrador

Department Of Justice - Canada, for Attorney General of Canada

Philion, Leblanc, Beaudry, Avocats, for Syndicat des métallos, section locale 6254 and section locale 6285
Scheib Legal, for Michael Keeper, Terence Watt, Damien Lebel and Neil Johnson

Koskie Minsky LLP, for Michael Keeper, Terence Watt, Damien Lebel and Neil Johnson

Langlois Kronstrom Desjardins, for Creditors Quebec North Shore and Labrador Railway Company Inc., Air Inuit Ltd,
Metso Shared Services Ltd, Iron Ore Company of Canada, and WSP Canada Inc.

Denton, for Interim Lender Cliffs Quebec Iron Mining ULC

Footnotes

1 R.S.C. 1985, c. C-36, as amended.

2 Sections 7(1) and 8(2) of the Interim Financing Term Sheet

3 Section 25(h), which does specify that the Wabush CCAA Parties shall be entitled to make normal cost payments under
defined benefit plans.

4 The Court heard the evidence of Clifford Smith, an officer of the Wabush CCAA Parties, and Nigel Meakin, a representative

of the Monitor.

5 SNL 1996, c. P-4.01, as amended.

6 R.S.C. 1985, c. 32 (2™ Supp.), as amended.
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Royal Bank of Canada v. Sparrow Electric Corp.,[1997] 1 S.C.R. 411, par. 28.
Ibid, par. 38.
R.S.C. 1985, c. C-44, as amended.

In Aveos Fleet Performance Inc./Aveos Performance aéronautique inc. (Arrangement relatif a), 2013 QCCS 5762, par. 66,
Justice Schrager (then of this Court) leaves open the possibility that the liquidation of Aveos under the CCAA may have
triggered Section §(2) PBSA.

Century Services Inc. v. Canada ( Attorney General), 2010 SCC 60, [2010] 3 S.C.R. 379.
R.S.C. 1985, c. B-3, as amended.

Aveos, supra note 10, par. 74-75.

White Birch Paper Holding Company ( Arrangement relatif a), 2012 QCCS 1679, par. 141-142.
Century Services, supra note 11, par. 44.

R.S.C. 1985, c. E-15, as amended.

Century Services, supra note 11, par. 46.

Sun Indalex Finance, LLC v. United Steelworkers, 2013 SCC 6, [2013] 1 S.C.R. 272, par. 81-82. See also Aveos, supra note
10, par. 77.

Sam Babe, "What About Federal Pension Claims? The Status of Pension Benefits Standards Act, 1985 and Pooled Registered
Pension Plans Act Deemed Trust Claims in Insolvency" (2013), 28 N.C.D.Rev. 25, p. 30.

Indalex, supra note 18, par. 60. See also White Birch, supra note 14, par. 217; Timminco Itée ( Arrangement relatif a), 2014
QCCS 174, par. 85.

Indalex, supra note 18, par. 59

Timminco Limited (Re), 2012 ONSC 948, par. 49. This passage was quoted with approval in White Birch, supra note 14,
par. 215.

Aveos, supra note 10, par. 88. See also White Birch Paper Holding Company ( Arrangement relatif a), 2010 QCCS 764, par.
94-100; AbitibiBowater inc. ( Arrangement relatif a), 2009 QCCS 2028, par. 27, 31-32; Papiers Gaspésia Inc., Re, 2004 CanLII
40296 (QC CS), par. 87-92; Collins & Aikman Automotive Canada Inc. (Re), 2007 CanLII 45908 (ON SC), par. 90-92; Fraser
Papers Inc. (Re), 2009 CanLII 39776 (ON SC), par. 20; Timminco Limited (Re), 2012 ONSC 506, par. 61-63.

IBM Canada Limited v. Waterman, 2013 SCC 70, [2013] 3 S.C.R. 985, par. 4.

White Birch, supranote 23, par. 97; Fraser Papers, supranote 23, par. 20; Sproule v. Nortel Networks Corporation, 2009 ONCA
833, par. 20-21. In Aveos, supra note 10, par. 86-88, Justice Schrager concluded that this characterization was not necessary
for the court to have jurisdiction to suspend the payments.

Indalex, supra note 18, par. 56.
See a similar argument in Collins & Aikman, supra note 23, par. 91-92; Fraser Papers, supra note 23, par. 21;

AbitibiBowater, supra note 23, par. 55. See also Ivaco Inc. (Re), 2006 CanLII 34551 (Ont.C.A.), par. 17; Fraser Paper, supra
note 23, par. 23.
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29 Section 33 CCAA; Syndicat national de l'amiante d'Asbestos inc. ¢. Mine Jeffrey inc., [2003] R.J.Q. 420 (C.A.), par. 57-58.
30 1bid, par. 58.

31 See also White Birch, supra note 23, par 40.

32 Indalex, supra note 18, par. 73.
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2015 QCCA 1351
Cour d'appel du Québec

Bloom Lake General Partner Ltd., Re

2015 CarswellQue 7720, 2015 QCCA 1351, [2015] Q.J. No.
7736, 258 A.C.W.S. (3d) 658, J.E. 2015-1381, EYB 2015-255623

In the Matter of the Companies' Creditors Arrangement Act, R.S.C. 1985,
c. C-36, As Amended: (500-09-025441-155) Michael Keefer, Terence Watt,
Damien LebeL and Neil Johnson, as representatives of the salaried / non-
union employees and retirees, Applicants-objecting parties, v. Bloom Lake
General Partner Limited, Quinto Mining Corporation, 8568391 Canada
Limited, Cliffs Quebec Iron Mining ULC, Wabush iron co. Limited and Wabush
Resources Inc., Respondents-petitioners, and The Bloom Lake Iron Ore Mine
Limited Partnership, Bloom Lake Railway Company Limited, Wabush Mines,
Arnaud Railway Company and Wabush Lake Railway Company Limited,
Impleaded parties-Impleaded parties, and FTI Consulting Canada Inc.,
Impleaded party-Monitor, and Her Majesty in Right of Newfoundland and
Labrador, as represented by the Superintendent of Pensions, The Attorney
General of Canada, Syndicat des métallos, section locale 6254 and Syndicat
des métallos, section locale 6285, Impleaded Parties-objecting parties

(500-09-025469-156) Syndicat des métallos, section locale 6254 and Syndicat des métallos, section locale
6285, Applicants-objecting parties, v. Bloom Lake General Partner Limited, Quinto Mining Corporation,
8568391 Canada Limited, Cliffs Quebec Iron Mining ULC, Wabush iron co. Limited and Wabush Resources
Inc., Respondents-petitioners, and The Bloom Lake Iron Ore Mine Limited Partnership, Bloom Lake Railway
Company Limited, Wabush Mines, Arnaud Railway Company and Wabush Lake Railway Company Limited,
Impleaded parties-Impleaded parties, and FTT Consulting Canada Inc., Impleaded party-Monitor, and Her
Majesty in Right of Newfoundland and Labrador, as represented by the Superintendent of Pensions, The Attorney
General of Canada, Michael Keefer, Terence Watt, Damien Lebel And Neil Johnson, as representatives of the
salaried / non-union employees and retirees, Impleaded Parties-objecting parties, and Quebec Northshore
and Labrador Railway Company Inc.Iron Ore Company of Canada, Impleaded parties-Impleaded parties

Kasirer J.C.A.

Heard: 5 august 2015
Judgment: 18 august 2015
Docket: C.A. Qué. Montréal 500-09-025441-155, 500-09-025469-156

Counsel: Me Andrew J. Hatnay, Me Ari Nathan Kaplan et Me Geeta Narang et Me Nicholas Scheib, for Michael Keeper,
Terence Watt, Damien Lebel and Neil Johnson

Me Bernard Boucher, for Bloom Lake General Partner

Me Steven Weisz, for Bloom Lake General Partner

Me Louis Dumont, for Cliffs Quebec Iron Mining ULC

Me Sylvain Rigaud, for FTI Consulting Canada Inc.

Me Douglas Mitchell, Me Leslie-Anne Wood, for Her Majesty in right of Newfoundland and Labrador, as represented
by the Superintendent of Pensions

Me Pierre Lecavalier, for Attorney General of Canada
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Me Jean-Frangois Beaudry, for the Syndicat des Métallos, Section Locale 6254 and Section Locale 6285
Me Gerald N. Apostolatos, for the Creditors Quebec North Shore and Labrador Railway Company Inc. and Iron Ore
Company of Canada

Subject: Insolvency; Corporate and Commercial; Employment

Kasirer J.C.A.:

1 Sitting as judge in chambers pursuant to sections 13 and 14 of the Companies' Creditors Arrangement Act ! ("CCAA")
and articles 29, 511 and 550 C.C.P., I am seized of two motions for leave to appeal from a judgment of the Superior Court,
District of Montreal (the Honourable Stephen Hamilton), rendered on June 26, 2015. The Superior Court dismissed
contestations made on behalf of the petitioners, who are, respectively, representatives of non-union employees and retired
employees (petitioners in court file C.A.M. 500-09-025441-155 and hereinafter designated the "Salaried Members") and
the Syndicat des Métallos, sections locales 6254 and 6285 (in court file C.A.M. 500-09-025469-156, hereinafter referred
to together as the "Union"). In so doing, the Superior Court confirmed the respondent's request to grant priority to an
interim lender charge over claims made by the petitioners based on deemed trusts in pension legislation. The Court also
suspended certain payments due under pension plans as well as for post-retirement benefits.

2 The Union filed an amended motion prior to the hearing. Both motions for leave also ask for orders to suspend
provisional execution of the judgment notwithstanding appeal.

I Background

3 The facts are usefully and completely recounted in the judgment a guo. 2

4 On May 20, 2015, the CCAA Judge Hamilton, J. granted a motion for the issuance of an initial order to commence
proceedings under the CCAA to respondents Wabush Iron Ore Co. Ltd., Wabush Resources Inc., Wabush Mines,
Arnaud Railway Company and Wabush Railway Co. Ltd. (the "Wabush CCAA Parties"). The CCAA proceedings as
they concern the Wabush CCAA Parties were joined to CCAA proceedings started some four months earlier involving

the "Bloom Lake CCAA Parties".”

5  Prior to the filing of the motion, Wabush Mines operated an iron ore mine located near the Town of Wabush and
Labrador City, in the province of Newfoundland and Labrador, with facilities at Pointe-Noire, Quebec.

6  The Wabush CCAA Parties are currently involved in a court-ordered sales process, originally commenced in the
Bloom Lake CCAA proceedings, whereby they seek to sell assets with a view either to concluding a plan of compromise
with their creditors (including the petitioners) or disposing of assets and distributing the proceeds to creditors (including
the petitioners).

7  The Wabush CCAA Parties have two defined pension plans for their employees, one for salaried employees and the
other for unionized employees paid an hourly wage. Because some employees work in a provincially-regulated setting
in Newfoundland and Labrador and others work in federally-regulated industries, the plans are subject to oversight by
both the federal Office of Superintendent of Financial Institutions and the Newfoundland and Labrador Superintendent
of Pensions.

8  Both plans are underfunded. The CCAA Judge set forth estimated amounts to be paid as winding-up deficiencies,
monthly amortization payments and lump-sum "catch-up" amortization payments. He noted as well that the Wabush
CCAA Parties provide other post-employment benefits ("OPEB"), including health care and life insurance, to certain
retired employees. Accumulated benefits' obligations for the OPEBs, as well as monthly premiums required to fund
those benefits, are to be paid by the Wabush CCAA Parties. In addition, amounts are due pursuant to a supplemental
retirement arrangement plan for certain salaried employees (see paras [4] to [13] of the judgment).
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9 The Wabush CCAA Parties arranged for interim financing (a debtor-in-possession or "DIP" loan) from Cliffs
Mining Company, a related company. The CCAA Judge was of the view that the Wabush CCAA Parties' cash-
flow was compromised and that the interim financing was necessary to continue operations during restructuring. The
Wabush initial order approved an interim financing term sheet pursuant to which the interim lender would provide US
$10M of interim financing, on conditions, for the Wabush CCAA Parties short-term liquidity needs during the CCAA
proceedings. These conditions included, as the CCAA Judge recorded in paragraph [16] of his reasons, a requirement
that the interim lender have a charge in the principal amount of CDN $15M, with priority over all charges, against
Wabush CCAA Parties' property, subject to some exceptions. There is a further condition that Wabush CCAA Parties
may not make any special payments in relation to the pension plans or any payments in respect of the OPEBs. The initial
order granted the interim lender charge of $15M but did not give priority to that charge over existing secured creditors
in order to allow the parties to make representations at a comeback hearing.

10 At that comeback hearing, the Wabush CCAA Parties sought, inter alia, priority for the interim lender charge
ahead of deemed trusts created by pension legislation and a suspension of obligations to pay amortization payments in
relation to the pension plans and payments for OPEBs. The Salaried Members and the Union contested these matters.
The CCAA Judge issued an order on June 9, 2015 granting priority to the interim lender charge, subject to the rights
of, inter alia, the Salaried Members, the Union and the federal and provincial pension authorities to be determined at
a later hearing.

11 That hearing on June 22, 2015 gave rise to the judgment a quo in which the CCAA Judge granted the Wabush
CCAA Parties' comeback motion and dismissed the contestations brought by the Salaried Members and the Union.

II The judgment of the Superior Court

12 The CCAA Judge made numerous findings and rendered different orders, not all of which concern the motions
before me. I will limit my comments to those aspects of the judgment relevant here.

13 After setting forth the context and the arguments of the parties, the CCAA Judge considered the conflict between
the super-priority of the interim lender charge and the deemed trusts created by federal and provincial legislation. (His
findings in respect of the provincial rules do not concern us directly at this stage).

14 As to the impact of CCAA proceedings on the deemed trust created by subsection 8(2) of the Pension Benefits

Standards Act, 1985, 4 the judge wrote "there is no general rule that deemed trusts in favour of anyone other than the
Crown are ineffective in insolvency" (para. [72]). He then considered the effect of subsection 8(2) PBSA on the provisions
of the CCAA that deal with pension obligations, including subsections 6(6) and 36(7) CCAA that were added to the
Act in 2009. Based on his interpretation of the general rule in subsection 8(2) PBSA and the particular rules in the
CCAA, the judge concluded, as an exercise of statutory interpretation, that "Parliament's intent is that federal pension
claims are protected in [ . . . ] restructurings only to the limited extent set out in the [ . . . ] CCAA, notwithstanding the
potentially broader language in the PBSA" (para. [78]). In the alternative, he wrote, "the Court could conclude that a
liquidation under the CCAA does not fall within the term "liquidation" in Subsection 8(2) PBSA such that there has
been no triggering event" (para. [79]). Either way, he observed, the deemed trust in subsection §(2) PBSA did not prevent
him from granting a priority to the interim lending charge if the conditions of section 11.2 CCAA were met.

15 After considering the relevant factors under the CCAA to the facts of the case, the CCAA Judge decided that
the proposed sale was in the interests of the Wabush CCAA Parties and their stakeholders as it should lead to a greater
recovery. The sale required new financing and, without that financing, it is likely that the Wabush CCAA Parties would
go bankrupt. The judge also expressed his view that the terms and conditions of the interim financing were reasonable,
and that the security is limited to the amount of the new financing. He then wrote that "[t]his is sufficient for the Court to
conclude that the Interim Financing should be approved and the interim lender charge should be granted with priority
over the deemed trust under the PBSA, if it is effective in the CCAA context" (para. [95]). He also found that the terms of
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the interim lending sheet, including the requirement that the interim lender be granted super priority, were not unusual
and that he was not satisfied that the Superior Court had jurisdiction to order the lender to advance the funds on other
terms (para. [100]).

16 The CCAA Judge then gave reasons for his decision to grant the Wabush CCAA Parties' request that their
obligation to make special and OPEB payments be suspended. He held that forcing the Wabush CCAA Parties to make
special payments would lead to a default under the interim financing arrangement and a likely bankruptcy (para. [112]).
He came to the same conclusion in respect of the OPEBs (para. [122]). In so doing, he rejected the argument that the
suspension of the OPEBs amounted to a resiliation of the insurance contract under which the benefits are provided,
resiliation which would have required notice under section 32 CCAA (paras [127] to [131]).

17 The CCAA Judge rejected all other grounds for contestation. He confirmed the priority of the interim lending charge
over the deemed trusts as set out in the initial order; he ordered the suspension of payment by the Wabush CCAA Parties
of monthly amortization payments, of the annual lump sum catch-up payments, and of other post-retirement benefits.

17 III The motions for leave
18  The two motions raise some similar issues but are different in scope.
19  The Salaried Members ask for leave to appeal in respect of conclusions relating to two aspects of the judgment.

20  First, the Salaried Members seek to reverse the CCAA Judge's approval of what they characterize as the termination
of OPEBs and of payment of supplemental pension benefits imposed by the Wabush CCAA Parties without proper
notice as required by section 32 CCAA. In this regard, the Salaried Members object to the following paragraph in the
judgment a quo:

[146] ORDERS the suspension of payment by the Wabush CCAA Parties of other post-retirement benefits to
former hourly and salaried employees of their Canadian subsidiaries hired before January 1, 2013, including without
limitation payments for life insurance, health care and a supplemental retirement arrangement plan, nunc pro tunc
to the Wabush Filing Date.

21 In argument, the Salaried Members also contended that the CCAA Judge's finding that the Wabush CCAA
Parties did not have the funds to meet the $182,000 monthly payments for the premiums to fund the OPEBs and the
supplemental pension benefits was mistaken.

22 Second, the Salaried Members seek to reverse that portion of the CCAA Judge's reasons bearing on the
ineffectiveness of the federal statutory deemed trust in CCAA proceedings. They say that to hold the deemed trust priority
under the PBSA to be "of no force and effect in CCAA Proceedings on a wholesale basis" is wrong in law. Specifically
they state that the deemed trust priority should continue to apply for the benefit of Salaried Members over the assets
of the company in future priority distributions (after the DIP and CCAA-ordered priorities). For this second argument,
the Salaried Members target the following paragraphs of the CCAA Judge's reasons as they pertain to the effectiveness
of the PBSA deemed trust in CCAA proceedings:

[78] For all of these reasons, the Court concludes that Parliament's intent is that federal pension claims are
protected in insolvency and restructurings only to the limited extent set out in the BI4 and the CCAA,
notwithstanding the potentially broader language in the PBSA.

[79] In the alternative, the Court could conclude that a liquidation under the CCAA does not fall within the
term "liquidation"” in Section 8§(2) PBSA such that there has been no triggering event.

23 It may be noted that the Salaried Members had initially contemplated objecting to the non-payment of other
amounts owing by the Wabush CCAA Parties in respect of the pension plans. But given limits to the Wabush CCAA
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Parties' cash-flow and the significant amounts of these payments, the Salaried Members chose not to pursue the
objections in these proceedings.

24 Asnoted, the Salaried Members also ask to suspend provisional execution notwithstanding appeal of this order.
25  The Union's proposed appeal is somewhat broader.

26 In respect of the portion of the judgment regarding the deemed trust provided in the PBSA, the Union is of the
view, like the Salaried Members, that the CCAA Judge erred in holding that the subsection 8(2) PBSA deemed trust is
ineffective in CCAA proceedings. Moreover, the Union disagrees with the CCAA Judge that the pension amortization
payments constitute ordinary, unsecured claims under the CCAA rather than trust claims (paras [103] to [118] of the
judgment). The Union also says the CCAA Judge was mistaken in deciding that the financing conditions in respect of the
interim financial loan were reasonable insofar as those conditions precluded the payment of OPEBs (paras [119] to [133]).
The judge should have set aside the unreasonable conditions in the interim lending sheet. Had he done so, the judge
would have found that the Wabush CCAA Parties had the necessary funds to make the payments owed under the plans.

27  The Union also seeks a stay of provisional execution of the judgment.

28 It bears mentioning that the Union's motion was filed late. In keeping with section 14(2) CCAA, the Union obtained
permission from the CCAA Judge to bring the late appeal, subject to the determination by a judge in chambers of this

Court as to whether the appeal is a serious one. > None of the parties objected to this way of proceeding and I find the
Union's amended motion to be correctly before me.

IV Criteria for granting leave

29  The test for leave under the CCAA is well known. Writing for the Court of Appeal for Saskatchewan in Re Stomp
Pork Farm Ltd., 6 Jackson, J.A. wrote:

[15] In a series of cases emanating first from British Columbia and then from Quebec, Alberta and Ontario, there
has developed a consensus among the Courts of Appeal that leave to appeal an order or decision made under the
CCAA should be granted only where there are serious and arguable grounds that are of real significance and interest
to the parties and to the practice in general. The test is often expressed as a four-part one:

1. whether the issue on appeal is of significance to the practice;

2. whether the issue raised is of significance to the action itself;

3. whether the appeal is prima facie meritorious or, on the other hand, whether it is frivolous; and,
4. whether the appeal will unduly hinder the progress of the action.

30  Judges sitting in chambers of this Court have consistently applied this four-part test to measure the seriousness of

a proposed appeal. As my colleague Hilton, J.A. observed in Statoil Canada Ltd. ( Arrangement relative a), 7 the above-
mentioned four criteria are understood to be cumulative, with the result that if a petitioner fails to establish any one of
them, the motion for leave will be dismissed. Hilton, J.A. alluded to the oft-repeated injunction that a petitioner seeking
leave to appeal faces a heavy burden given the role of a CCAA judge, the discretionary character of the decisions he or
she must make and the nature of the proceedings. He recalled the longstanding cautionary note that motions for leave
should only be granted "sparingly". 8

31 The grounds upon which a stay of provisional execution notwithstanding appeal may be granted by a judge in

chambers are also well known.’ Applying the principles developed pursuant to article 550 C.C.P. to this case, I note
that the petitioners must show that the judgment suffers from a plain weakness; that failing to grant the stay would result

Next. caNADA Copyright © Thomson Reuters Canada Limited o its licensors (excluding individual court documents). All rights reserved.



Bloom Lake General Partner Ltd., Re, 2015 QCCA 1351, 2015 CarswellQue 7720
2015 QCCA 1351, 2015 CarswellQue 7720, [2015] Q.J. No. 7736...

in serious harm (sometimes characterized as irreparable harm) to them; and that the balance of inconvenience favours
granting a stay.

IV Analysis

32 Despite the importance of certain of the questions raised in the motions for leave to the practice and to this
action, and notwithstanding the prima facie meritorious character of some arguments made by the petitioners, I am of
the respectful view that both the Salaried Members and the Union have failed to meet the test for leave. In particular,
they have not convinced me that an appeal would not unduly hinder the progress of the action.

33 I shall make brief comments on each of the four criteria in turn.
1V.1 Importance of the questions to the practice

34 Some questions raised in both motions, to varying degrees, have importance to the practice as that notion is
understood in connection with applications for leave brought under sections 13 and 14 CCAA.

35  The issue of the effectiveness of the PBSA deemed trust in CCAA proceedings raised in both motions meets this
first criterion. This issue is not, as the respondent argued, a settled matter. In pointing to the CCAA Judge's comment
in paragraph [61] to the effect that "[t]hese are not new issues", respondent has, it seems to me, quoted the judge out
of context. It is of course true, as the CCAA Judge observed, that courts, including the Supreme Court, have been
called upon to consider the effect of statutory deemed trusts in insolvency on numerous occasions. But as the CCAA
Judge's own reasons make plain, the interpretation of the deemed trust protection in subsection 8(2) PBSA in light of
amendments made to the CCAA in 2009, in particular subsections 6(6) and 36(7), involve a different exercise of statutory

interpretation. In undertaking that work, the judge did have the benefit of principles set out in Century Services 10 relating
to the conflict between the deemed trust for the GST and the CCRA, in Sparrow Electric 1 dealing with a deemed trust

in favour of the Crown in respect of payroll deductions for taxation, as well as Indalex 12 in which a conflict between
provincial deemed trust and federal insolvency law was in part at issue. But these settings were different from that of the
case at bar. Others have observed that difficulties arising out of the interaction between deemed trust rules for pensions

and the CCAA persist, notwithstanding the jurisprudence of the Supreme Court on point. 13 Moreover, the narrow issue
would be new to this Court and the practice would have a precise consideration of the interaction between the federal
deemed trust in subsection 8(2) and the CCAA by an appellate court.

36 Thisisnot to say that the CCAA Judge was the first to consider the problem. He had the benefit of Aveos 14 ,decided
by Schrager, J., as he then was, as well as a scholarly paper on the topic which he cited with approval in paragraph [77].
And while the CCAA Judge and Schrager, J. agree on central aspects of that interpretation exercise, they are not at
ones on all points, including the importance of a Crown exception in this context (as the CCAA Judge himself noted at
para. [72]). While I recognize the care with which the CCAA Judge examined the question of statutory interpretation, as
well as the alternative argument as to whether "any liquidation" within the meaning of subs. 8(2) PBSA includes CCAA
proceedings - a point not given full analysis in Aveos - the matter of the effectiveness of the federal deemed trust in CCAA
proceedings is not settled law and remains important to CCAA practice.

37  Is the issue raised by the Salaried Members of the proper scope of section 32 CCAA, and the prior notice rule,
also of sufficient importance to the practice?

38  As I will note below, I am of the respectful view that the merits of this argument are less strong. Nonetheless, the
matter of the proper scope of section 32 in light of the kind of insurance contract that provided benefits here, and in
particular of competing notions of suspension and termination of OPEBs, is one of importance to the practice.

39 What about the Union's argument that the judge erred in holding that the terms of the interim financing were
reasonable?
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40  This decision was one that called upon the CCAA Judge to make a determination of fact and exercise discretion
afforded him under the Act, matters generally viewed as less consequential to the practice. Moreover, it would seem to
me that the ability of a lender to determine the basis of risk he or she is willing to tolerate in a restructuring is not a
matter widely disputed. I have not been convinced that this point, viewed on its own, is important to the practice.

1V.2 Importance of the questions to the present action

41  The decision not to apply the PBSA deemed trust in CCAA proceedings has meaningful negative consequences for
both the Salaried Members and the Union. The importance to the action in this regard seems beyond serious dispute.

42 I agree with the petitioners that the question relating to the suspension or termination of the OPEBs is also
significant to the action. The CCAA Judge recognized at para. [126] and again at para. [133] of his reasons that if the
Wabush CCAA Parties fail to pay the premiums on the insurance policy, the policy will be cancelled thereby causing
hardship to the Petitioners. I agree too with the position of counsel to the Union who argued that aspects of the pension
claims may usefully be compared to alimentary claims, and that the hardship in suspending them gives the question
sufficient importance to the action.

1V.3 The proposed appeals are prima facie meritorious and not frivolous

43  The arguments brought in service of the petitioners' view that the deemed trust under the PBSA remains effective
in CCAA proceedings are not frivolous. While the exercise of statutory interpretation undertaken by the CCAA Judge
- which, it should be noted, is not a discretionary exercise in and of itself - shows no prima facie weakness, that is not

to say that it precludes an arguable case for the other side. 15 There are, in my view, grounds for framing a statutory
interpretation argument for the petitioners' position that have prima facie merit when one considers, for example, that
the CCAA amendments are the product of a complicated evolution; that the CCAA and the PBSA have different policy
objectives which may shape interpretation; that the relevance of principles developed by the Supreme Court in other
settings to the deemed trusts problem faced in this case is the matter of fair debate; that comparisons might be made
with deemed trust regimes from the provinces or other statutes, and more. All of these factors suggest to me that,
notwithstanding the strength of the judgment a qguo, there are prima facie meritorious lines of argument that might be
pressed on appeal. The parties debated vigorously the scope of "any liquidation" in subs. 8(2) PBSA before me, for
example, as they did the proper scope of amendments to the CCAA and the policy they reflect. On the question of the
effectiveness of the PBSA deemed trust as raised by the Salaried Members and in the first three grounds of appeal in the
Union's amended motion, I am of the view that this criterion is satisfied.

44  The issue of the proper scope of section 32 CCAA, and the prior notice rule, strikes me, from my disadvantaged
position, to be less compelling, but I would not say it is wholly lacking in merit.

45 Counsel for the monitor argued, in support of the respondents' position that leave should be refused, that this
ground of appeal was frivolous. He contended that the CCAA Judge rightly held that section 32 plainly did not apply
to the resiliation of the Wabush CCA Parties' insurance contract. Like the respondents, the monitor said the CCAA

Judge rightly relied on Mine Jeffrey 16 decided by this Court in 2003, and that his analysis of the "tri-partite relationship”
between the employer, the insurer and the beneficiary in paragraphs [129] et seq. is free from error.

46  The question as to the applicability of section 32 here is not frivolous, even if Mine Jeffrey presents a formidable
obstacle to a successful appeal. While not equal in strength, arguments raised by counsel for the Salaried Members as
to type of contract to which the rule applies and, in particular, to the distinction between the termination of a contract
and the suspension of a contract, are not without some merit. While I recognize that the test of the relative merit of the

arguments proposed can be construed in some circumstances as requiring more than "a limited prospect of success" 17

given the nature of CCAA proceedings, I would not dismiss the motions on this narrow issue on this basis alone.
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47  The Union says the interim lender's conditions should be set aside as unreasonable. I am not convinced that this
argument is prima facie meritorious.

48 Counsel for the Union argues strongly that the interim lender should not be allowed to dictate terms to the
CCAA Judge or to the stakeholders as a whole by imposing conditions on financing that have the effect of exploiting
the vulnerability of the employees and former employees. He says that if the interim lender's conditions were struck as
unreasonable, the Wabush CCAA Parties would have access to those funds and that there would be no need to suspend
the various payments due to the petitioners.

49  With respect, this argument strikes me as flawed in two respects. First, it requires an overturning of the CCAA
Judge's view - with all the advantages of perspective he has in so deciding - that as a matter of fact the conditions of the
interim financing are reasonable. Secondly, the Union has left unanswered the questions raised by the judge concerning
the "harsh commercial realities of interim financing" at paragraph [115]. Why indeed should the interim lender advance
funds be used to pay someone else's debt, particularly one that is pre-filing and unsecured? Why should a condition of
the financing be ignored, effectively forcing the lender to advance funds on disadvantageous terms to which it did not
agree? It is not a matter of the CCAA Judge being callous or insensitive to hardship faced by vulnerable parties. In my
view, the comment of Deschamps, J. for the majority in Indalex, as adapted to the setting of federal deemed trusts, is
apposite here: "The harsh reality is that lending is governed by the commercial imperatives of the lenders, not by the
interests of the plan members or the policy considerations that lead provincial governments to legislate in favour of

pension fund beneficiaries". 18

1V.4 The appeal will not hinder the progress of the action

50 The petitioners argue that the Wabush CCAA Parties are undergoing a court-supervised sales process in accordance
with timelines and procedures that are supervised by the CCAA Judge with the oversight of the monitor. In the
circumstances, they say, the proposed appeal, especially if it were placed on an accelerated roll, would not hinder the
progress of the action. They contend, to differing degrees, that the CCAA Judge erred in his measure of the financial
vulnerability of the Wabush CCAA Parties. Mindful no doubt of the difficulty that this aspect of the analysis presents
to their leave application, the Salaried Members "part company" (to use the expression of counsel) with the Union in
framing their appeal more narrowly, in particular in respect of the recognition that the DIP loan enjoys a wider priority
than does the Union, and in limiting their claim in respect of the payments that should escape suspension.

51  Given the findings of fact concerning the fragility of the Wabush CCAA Parties as observed by the CCAA Judge, I
find the positions of both petitioners on this point unconvincing. Even the "strategic" decision of the Salaried Members
to contest the judgment on a narrower basis does not satisfy this criterion. In my view, both proposed appeals would
unduly hinder the action.

52 My conclusion is based largely on the findings of fact arrived at by the CCAA Judge regarding the vulnerability
of the Wabush CCAA Parties at this stage of the restructuring.

53 Incanvassing the circumstances in which the interim financing was put in place, the CCAA Judge observed that the
cash-flow position of the Wabush CCAA Parties was compromised with the result that they needed the interim financing
to continue even their limited operations during the CCAA process (para. [16]). The CCAA Judge made the following
specific findings, which I consider to be findings of fact: (1) that the sale and investor solicitation process in progress are
in the interests of the Wabush CCAA Parties and their stakeholders because they will likely lead to a greater recovery;
(2) that without new financing, the Wabush CCAA Parties could not complete the sale; (3) that without new financing
allowing them to complete the sale, it is likely that the Wabush CCAA Parties will go bankrupt; (4) that the Wabush
CCAA Parties and the monitor have not identified any other source of new financing; and (5) that the terms of the
interim financing are reasonable (para. [94]).
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54 When discussing the suspension of special payments, the CCAA Judge observed, at para. [112]:

[112] The Wabush CCAA Parties do not have the funds available to make these payments. The cash flow statements
filed with the Court show that the Wabush CCAA Parties need the funds from the Interim Financing to meet their
current obligations other than the special payments. The Interim Lender Term Sheet expressly requires the Wabush
CCAA Parties not to make any special payments. As a result, forcing the Wabush CCAA Parties to make the special
payments would lead to a default under the Interim Financing and a likely bankruptcy.

[Footnote omitted.]

55 In respect of the suspension of the OPEBs - including what the Salaried Members characterize as the modest
premiums of $182,000 per month and the supplemental retirement arrangement plan amount - the CCAA Judge recalled
at para. [122] that "[t]he Wabush CCAA Parties do not have any funding valuable to continue to pay any of the foregoing
OPEBEs, as the Interim Financing Sheet prohibits such payments". In para. [125], the CCAA Judge explained that it was
not enough to say, as did the Salaried Members, that $182,000 and the supplemental amount could be found elsewhere if
the interim lending sheet prevents them from making the payments: "Given the cash flow statement filed with the Court
and the language of the Interim Lender Sheet, the Court accepts that the Wabush CCAA Parties do not have the funds".

56  These findings of fact, while not immune from review, are deserving of deference on appeal. It is not enough to
say, without more, that the amount is a small one in the grand scheme of things, as do the Salaried Members, or that
another interim lender could be found without difficulty as the action proceeds. The CCAA Judge decided specifically
otherwise. A reviewable error would have to be shown on this point to overcome the strong impression that comes from
reading the judgment that granting leave and suspending provisional execution would hinder the action.

57 In like circumstances, leave has been denied. Recently in Bock inc. (arrangement relative a), 19 my colleague
Bich, J.A. declined to grant leave, notwithstanding the presence of a question she characterized as "interesting" for the
purposes of an eventual appeal and one in respect of which, like ours, there was a paucity of appellate court consideration.
"Granting leave to appeal", she wrote at para. [12] of her reasons, "would most likely jeopardize the course of the action
and cause irreparable harm to the debtor company and, consequently, all other stakeholders (creditors, employees, etc.)".

Similarly, in Re: Consumer Packaging Inc.,20 a bench of the Court of Appeal for Ontario declined to grant leave in
circumstances where conditions set by the interim lender meant that the time and financial constraints that would have
come with an appeal were prohibitive: "Leave to appeal should not be granted", wrote the Court at para. [5], "where,
as in the present case, granting leave would be prejudicial to restructuring the business for the benefit of stakeholders
asawhole[...]" 21

58  All told, the risk of default on the interim financing and of bankruptcy to the Wabush CCAA Parties is serious.
Granting leave would, in this setting, risk hindering the action. If leave were granted, the petitioners would likely obtain,
at best, a Pyrrhic victory if they succeeded on appeal.

59  Given my conclusion that leave should be denied, the motions seeking a stay of the judgment pursuant to article
550 C.C.P. are without further object and should be dismissed as well. In any event, the conditions necessary for a stay
were not present. While the petitioners have, to be sure, shown that they have an arguable case, they have not pointed
to something I would characterize as a weakness in the judgment a quo. They did satisfy the burden of showing that
the failure to grant a stay would cause them harm. However, the balance of inconvenience - considering the impact that
lifting the stay would have on the Wabush CCAA Parties - would not have favoured granting a stay.

60  Counsel should be commended for their helpful presentation of the matter in dispute.

61 FORTHE AFOREMENTIONED REASONS: the undersigned:
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62  DISMISSES the Salaried Members motion for leave to appeal and for a stay, with costs;

63  DISMISSES the Union's amended motion for leave to appeal and for a stay, with costs.

Solicitors of record:

Koskie Minsky llp et Narang & Associés et Scheib Legal, for Michael Keeper, Terence Watt, Damien Lebel and Neil
Johnson

Blake Cassels & Graydon s.r.l. ( Montreal), for Bloom Lake General Partner

Blake Cassels & Graydon s.r.l. (Toronto), for Bloom Lake General Partner

Dentons Canada llp, for Cliffs Quebec Iron Mining ULC

Norton Rose Fulbright Canada Ilp, for FT1 Consulting Canada Inc.

Irving Mitchell Kalichman, for Her Majesty in right of Newfoundland and Labrador, as represented by the
Superintendent of Pensions

Department of Justice - Canada, for Attorney General of Canada

Philion, Lebland, Beaudry, Avocats s.a., for the Syndicat des Métallos, Section Locale 6254 and Section Locale 6285
Langlois Kronstrom Desjardins, for the Creditors Quebec North Shore and Labrador Railway Company Inc. and Iron
Ore Company of Canada

Footnotes

1 R.S.C. 1985, c. C-36.
2 2015 QCCS 3064.

3 The pre-existing CCAA proceedings were commenced on January 27, 2015, by an initial order issued by Castonguay, J. of the
Superior Court, in respect of Bloom Lake General Partner Ltd., Quinto Mining Corp., 8568391 Canada Ltd., Cliffs Quebec
Iron Mining ULC, The Bloom Lake Iron Ore Partnership and Bloom Lake Railway Co. Ltd. (the "Bloom Lake CCAA
Parties").

4 R.S.C. 1985, c. 32 (2™ Supp.).

5 2015 QCCS 3584, paras [32] to [34] (per Hamilton, J.).
6 2008 SKCA 73 (footnotes omitted).

7 2013 QCCA 851, para. [4] (in chambers).

8 1bid., para. [4].

9 Recently summarized by the Court in Imperial Tobacco Canada Ltd. v. Conseil québécois sur le tabac et la santé, 2015 QCCA
1224, para. [14].

10 Century Services Inc. v. Canada ( Attorney General), [2010] 3 S.C.R. 379.
11 Royal Bank of Canada v. Sparow Electric Corp.,[1997] 1 S.C.R. 411.
12 Sun Indalex Finance, LLC v. United Steelworkers, [2013] 1 S.C.R. 272.

13 Scholars have alluded to the different permutations of the deemed trust problem in CCA A matters as important to the practice:

see, e.g., Janis P. Sarra, Rescue! The Companies' Creditors Arrangement Act, 21 eg. (Toronto: Carswell, 2013) at 370 et seq.
and a useful comment by Jassmine Girgis entitled "Indalex: Priority of Provincial Deemed Trusts in CCAA Restructuring”
posted by the University of Calgary Faculty of Law on the website http://ablawg.ca in which the author comments on the on-
going importance of the issue after Indalex.
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Bloom Lake General Partner Ltd., Re, 2015 QCCA 1351, 2015 CarswellQue 7720
2015 QCCA 1351, 2015 CarswellQue 7720, [2015] Q.J. No. 7736...

14 Aveos Fleet Performance Inc. (arrangement relatif'a), 2013 QCCS 5762.

15 The gradation between "prima facie meritorious" and "frivolous" is not always clear, and the better view may well be that
"meritorious" and "frivolous" do not constitute a summa division for proposed appeals: see Statoil, supra, note 7, para. [11]. It
is certainly true that the petitioners may have an arguable case - one with prima facie merit - but that the judgment a quo may
still be said to suffer from no apparent weakness: see the helpful comments, albeit in another context, in Droit de la famille -
081957, 2008 QCCA 1541, para. [4] (Morissette, J.A., in chambers).

16 Syndicat national de I'amiante d'Asbestos inc. c. Mine Jeffrey Inc., [2003] R.J.Q. 420 (C.A.).

17 Doman Industries Ltd. v. Communications, Energy and Paperworkers' Union, Local 514,2004 BCCA 253, para. [15] (per Prowse,
J.A., in chambers).

18 Indalex, supra note 12, para. [59].

19 2013 QCCA 851 (in chambers).

20 2001 CanLII 6708 (Ont. C.A.).

21 As a final observation on this point, it may be recalled that, prudently, the CCAA Judge offered a further observation that
gives weight, I think, to the conclusion that granting leave would be inopportune here. He suggested that even if the PBSA
deemed trusts were effective in CCAA proceedings, he would have exercised his discretion under the CCAA to grant priority
to the interim lender: see para. [95].
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Ontario Superior Court of Justice [Commercial List]

Brainhunter Inc., Re

2009 CarswellOnt 8207, 183 A.C.W.S. (3d) 905, 62 C.B.R. (5th) 41

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
BRAINHUNTER INC., BRAINHUNTER CANADA INC., BRAINHUNTER (OTTAWA)
INC., PROTEC EMPLOYMENT SERVICES LTD., TREKLOGIC INC. (APPLICANTS)

Morawetz J.

Heard: December 11, 2009
Judgment: December 11, 2009
Written reasons: December 18, 2009
Docket: 09-8482-00CL

Counsel: Jay Swartz, Jim Bunting for Applicants
G. Moffat for Monitor, Deloitte & Touche Inc.
Joseph Bellissimo for Roynat Capital Inc.

Peter J. Osborne for R.N. Singh, Purchaser
Edmond Lamek for Toronto-Dominion Bank
D. Dowdall for Noteholders

D. Ullmann for Procom Consultants Group Inc.

Subject: Insolvency
MOTION by applicants for extension of stay and for approval of bid process and agreement.
Morawetz J.:

1 At the conclusion of the hearing on December 11, 2009, I granted the motion with reasons to follow. These are
the reasons.

2 The Applicants brought this motion for an extension of the Stay Period, approval of the Bid Process and approval of
the Stalking Horse APA between TalentPoint Inc., 2223945 Ontario Ltd., 2223947 Ontario Ltd., and 2223956 Ontario
Ltd., as purchasers (collectively, the "Purchasers") and each of the Applicants, as vendors.

3 The affidavit of Mr. Jewitt and the Report of the Monitor dated December 1, 2009 provide a detailed summary
of the events that lead to the bringing of this motion.

4  The Monitor recommends that the motion be granted.

5 The motion is also supported by TD Bank, Roynat, and the Noteholders. These parties have the significant economic
interest in the Applicants.

6  Counsel on behalf of Mr. Singh and the proposed Purchasers also supports the motion.
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7  Opposition has been voiced by counsel on behalf of Procom Consultants Group Inc., a business competitor to the
Applicants and a party that has expressed interest in possibly bidding for the assets of the Applicants.

8 The Bid Process, which provides for an auction process, and the proposed Stalking Horse APA have been considered
by Breakwall, the independent Special Committee of the Board and the Monitor.

9 Counsel to the Applicants submitted that, absent the certainty that the Applicants' business will continue as a
going concern which is created by the Stalking Horse APA and the Bid Process, substantial damage would result to the
Applicants' business due to the potential loss of clients, contractors and employees.

10  The Monitor agrees with this assessment. The Monitor has also indicated that it is of the view that the Bid Process
is a fair and open process and the best method to either identify the Stalking Horse APA as the highest and best bid for
the Applicants' assets or to produce an offer for the Applicants' assets that is superior to the Stalking Horse APA.

11 TItis acknowledged that the proposed purchaser under the Stalking Horse APA is an insider and a related party.
The Monitor is aware of the complications that arise by having an insider being a bidder. The Monitor has indicated
that it is of the view that any competing bids can be evaluated and compared with the Stalking Horse APA, even though
the bids may not be based on a standard template.

12 Counsel on behalf of Procom takes issue with the $700,000 break fee which has been provided for in the Stalking
Horse APA. He submits that it is neither fair nor necessary to have a break fee. Counsel submits that the break fee will
have a chilling effect on the sales process as it will require his client to in effect outbid Mr. Singh's group by in excess of
$700,000 before its bid could be considered. The break fee is approximately 2.5% of the total consideration.

13 The use of a stalking horse bid process has become quite popular in recent CCAA filings. In Nortel Networks
Corp., Re,[2009] O.J. No. 3169 (Ont. S.C.J. [Commercial List]), [ approved a stalking horse sale process and set out four
factors (the "Nortel Criteria") the court should consider in the exercise of its general statutory discretion to determine
whether to authorize a sale process:

(a) Is a sale transaction warranted at this time?

(b) Will the sale benefit the whole "economic community"?

(c) Do any of the debtors' creditors have a bona fide reason to object to a sale of the business?
(d) Is there a better viable alternative?

14  The Nortel decision predates the recent amendments to the CCAA. This application was filed December 2, 2009
which post-dates the amendments.

15 Section 36 of the CCAA expressly permits the sale of substantially all of the debtors' assets in the absence of a
plan. It also sets out certain factors to be considered on such a sale. However, the amendments do not directly assess the
factors a court should consider when deciding to approve a sale process.

16  Counsel to the Applicants submitted that a distinction should be drawn between the approval of a sales process
and the approval of an actual sale in that the Nortel Criteria is engaged when considering whether to approve a sales
process, while s. 36 of the CCAA is engaged when determining whether to approve a sale. Counsel also submitted that
s. 36 should also be considered indirectly when applying the Nortel Criteria.

17 T agree with these submissions. There is a distinction between the approval of the sales process and the approval
of a sale. Issues can arise after approval of a sales process and prior to the approval of a sale that requires a review in
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the context of s. 36 of the CCAA. For example, it is only on a sale approval motion that the court can consider whether
there has been any unfairness in the working out of the sales process.

18  In this case, the Special Committee, the advisors, the key creditor groups and the Monitor all expressed support
for the Applicants' process.

19 In my view, the Applicants have established that a sales transaction is warranted at this time and that the sale
will be of benefit to the "economic community". I am also satisfied that no better alternative has been put forward. In
addition, no creditor has come forward to object to a sale of the business.

20 With respect to the possibility that the break fee may deter other bidders, this is a business point that has been
considered by the Applicants, its advisors and key creditor groups. At 2.5% of the amount of the bid, the break fee is
consistent with break fees that have been approved by this court in other proceedings. The record makes it clear that the
break fee issue has been considered and, in the exercise of their business judgment, the Special Committee unanimously
recommended to the Board and the Board unanimously approved the break fee. In the circumstances of this case, it is
not appropriate or necessary for the court to substitute its business judgment for that of the Applicants.

21 For the foregoing reasons, I am satisfied that the Bid Process and the Stalking Horse APA be approved.

22 For greater certainty, a bid will not be disqualified as a Qualified Bid (or a bidder as a Qualified Bidder) for the
reason that the bid does not contemplate the bidder offering employment to all or substantially all of the employees of
the Applicants or assuming liabilities to employees on terms comparable to those set out in s. 5.6 of the Stalking Horse
Bid. However, this may be considered as a factor in comparing the relative value of competing bids.

23 The Applicants also seek an extension of the Stay Period to coincide with the timelines in the Bid Process. The
timelines call for the transaction to close in either February or March, 2010 depending on whether there is a plan of
arrangement proposed.

24  Having reviewed the record and heard submissions, I am satisfied that the Applicants have acted, and are acting,
in good faith and with due diligence and that circumstances exist that make the granting of an extension appropriate.
Accordingly, the Stay Period is extended to February §, 2010.

25  An order shall issue to give effect to the foregoing.
Motion granted.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights

reserved.

Next. caNADA Copyright © Thomson Reuters Canada Limited o its licensors (excluding individual court documents). All rights reserved.



TAB 4



Canwest Global Communications Corp., Re, 2009 CarswellOnt 7169
2009 CarswellOnt 7169, 183 A.C.W.S. (3d) 325

2009 CarswellOnt 7169
Ontario Superior Court of Justice [Commercial List]

Canwest Global Communications Corp., Re

2009 CarswellOnt 7169, 183 A.C.W.S. (3d) 325

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT
ACT, R.S.C. 1985, C-36, AS AMENDED AND IN THE MATTER
OF A PROPOSED PLAN OF COMPROMISE OR ARRANGEMENT
OF CANWEST GLOBAL COMMUNICATIONS CORP. AND
THE OTHER APPLICANTS LISTED ON SCHEDULE "A"

Pepall J.

Judgment: November 12, 2009
Docket: CV-09-8241-O0CL

Counsel: Lyndon Barnes, Jeremy Dacks for Applicants
Subject: Insolvency; Corporate and Commercial; Civil Practice and Procedure

APPLICATION by corporations under protection of Companies' Creditors Arrangement Act for order approving
Transition and Reorganization Agreement.

Pepall J..
Relief Requested

1 The CMI Entities move for an order approving the Transition and Reorganization Agreement by and among
Canwest Global Communications Corporation ("Canwest Global"), Canwest Limited Partnership/Canwest Societe en
Commandite (the "Limited Partnership"), Canwest Media Inc. ("CMI"), Canwest Publishing Inc./Publications Canwest
Inc ("CPI"), Canwest Television Limited Partnership ("CTLP") and The National Post Company/ La Publication
National Post (the "National Post Company") dated as of October 26, 2009, and which includes the New Shared Services
Agreement and the National Post Transition Agreement.

2 In addition they ask for a vesting order with respect to certain assets of the National Post Company and a stay
extension order.

3 At the conclusion of oral argument, I granted the order requested with reasons to follow.
Backround Facts
(a) Parties

4  The CMI Entities including Canwest Global, CMI, CTLP, the National Post Company, and certain subsidiaries
were granted Companies' Creditors Arrangement Act ("CCAA") protection on Oct 6, 2009. Certain others including the
Limited Partnership and CPI did not seek such protection. The term Canwest will be used to refer to the entire enterprise.

5 The National Post Company is a general partnership with units held by CMI and National Post Holdings Ltd.
(a wholly owned subsidiary of CMI). The National Post Company carries on business publishing the National Post
newspaper and operating related on line publications.
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(b) History

6 To provide some context, it is helpful to briefly review the history of Canwest. In general terms, the Canwest
enterprise has two business lines: newspaper and digital media on the one hand and television on the other. Prior to
2005, all of the businesses that were wholly owned by Canwest Global were operated directly or indirectly by CMI using
its former name, Canwest Mediaworks Inc. As one unified business, support services were shared. This included such
things as executive services, information technology, human resources and accounting and finance.

7 In October, 2005, as part of a planned income trust spin-off, the Limited Partnership was formed to acquire Canwest
Global's newspaper publishing and digital media entities as well as certain of the shared services operations. The National
Post Company was excluded from this acquisition due to its lack of profitability and unsuitability for inclusion in an
income trust. The Limited Partnership entered into a credit agreement with a syndicate of lenders and the Bank of Nova
Scotia as administrative agent. The facility was guaranteed by the Limited Partner's general partner, Canwest (Canada)
Inc. ("CCI"), and its subsidiaries, CPI and Canwest Books Inc. (CBI") (collectively with the Limited Partnership, the
"LP Entities"). The Limited Partnership and its subsidiaries then operated for a couple of years as an income trust.

8 In spite of the income trust spin off, there was still a need for the different entities to continue to share services.
CMI and the Limited Partnership entered into various agreements to govern the provision and cost allocation of certain
services between them. The following features characterized these arrangements:

* the service provider, be it CMI or the Limited Partnership, would be entitled to reimbursement for all costs and
expenses incurred in the provision of services;

» shared expenses would be allocated on a commercially reasonable basis consistent with past practice; and

* neither the reimbursement of costs and expenses nor the payment of fees was intended to result in any material
financial gain or loss to the service provider.

9  The multitude of operations that were provided by the LP Entities for the benefit of the National Post Company
rendered the latter dependent on both the shared services arrangements and on the operational synergies that developed
between the National Post Company and the newspaper and digital operations of the LP Entities.

10 In 2007, following the Federal Government's announcement on the future of income fund distributions, the
Limited Partnership effected a going-private transaction of the income trust. Since July, 2007, the Limited Partnership
has been a 100% wholly owned indirect subsidiary of Canwest Global. Although repatriated with the rest of the Canwest
enterprise in 2007, the LP Entities have separate credit facilities from CMI and continue to participate in the shared
services arrangements. In spite of this mutually beneficial interdependence between the LP Entities and the CMI Entities,
given the history, there are misalignments of personnel and services.

(¢) Restructuring

11 Both the CMI Entities and the LP Entities are pursuing independent but coordinated restructuring and
reorganization plans. The former have proceeded with their CCAA4 filing and prepackaged recapitalization transaction
and the latter have entered into a forbearance agreement with certain of their senior lenders. Both the recapitalization
transaction and the forbearance agreement contemplate a disentanglement and/or a realignment of the shared services
arrangements. In addition, the term sheet relating to the CMI recapitalization transaction requires a transfer of the assets
and business of the National Post Company to the Limited Partnership.

12 The CMI Entities and the LP Entities have now entered into the Transition and Reorganization Agreement
which addresses a restructuring of these inter-entity arrangements. By agreement, it is subject to court approval. The
terms were negotiated amongst the CMI Entities, the LP Entities, their financial and legal advisors, their respective chief

Next. caNADA Copyright © Thomson Reuters Canada Limited o its licensors (excluding individual court documents). All rights reserved.



Canwest Global Communications Corp., Re, 2009 CarswellOnt 7169
2009 CarswellOnt 7169, 183 A.C.W.S. (3d) 325

restructuring advisors, the Ad Hoc Committee of Noteholders, certain of the Limited Partnership's senior lenders and
their respective financial and legal advisors.

13 Schedule A to that agreement is the New Shared Services Agreement. It anticipates a cessation or renegotiation
of the provision of certain services and the elimination of certain redundancies. It also addresses a realignment of
certain employees who are misaligned and, subject to approval of the relevant regulator, a transfer of certain misaligned
pension plan participants to pension plans that are sponsored by the appropriate party. The LP Entities, the CMI Chief
Restructuring Advisor and the Monitor have consented to the entering into of the New Shared Services Agreement.

14 Schedule B to the Transition and Reorganization Agreement is the National Post Transition Agreement.

15 The National Post Company has not generated a profit since its inception in 1998 and continues to suffer operating
losses. It is projected to suffer a net loss of $9.3 million in fiscal year ending August 31, 2009 and a net loss of $0.9 million
in September, 2009. For the past seven years these losses have been funded by CMI and as a result, the National Post
Company owes CMI approximately $139.1 million. The members of the Ad Hoc Committee of Noteholders had agreed
to the continued funding by CMI of the National Post Company's short-term liquidity needs but advised that they were
no longer prepared to do so after October 30, 2009. Absent funding, the National Post, a national newspaper, would shut
down and employment would be lost for its 277 non-unionized employees. Three of its employees provide services to the
LP Entities and ten of the LP Entities' employees provide services to the National Post Company. The National Post
Company maintains a defined benefit pension plan registered under the Ontario Pension Benefits Act. It has a solvency
deficiency as of December 31, 2006 of $1.5 million and a wind up deficiency of $1.6 million.

16  The National Post Company is also a guarantor of certain of CMI's and Canwest Global's secured and unsecured
indebtedness as follows:

Irish Holdco Secured Note- $187.3 million

CIT Secured Facility- $10.7 million

CMI Senior Unsecured Subordinated Notes- US$393.2 million
Irish Holdco Unsecured Note- $430.6 million

17 Under the National Post Transition Agreement, the assets and business of the National Post Company will be
transferred as a going concern to a new wholly-owned subsidiary of CPI (the "Transferee"). Assets excluded from the
transfer include the benefit of all insurance policies, corporate charters, minute books and related materials, and amounts
owing to the National Post Company by any of the CMI Entities.

18 The Transferee will assume the following liabilities: accounts payable to the extent they have not been due for
more than 90 days; accrued expenses to the extent they have not been due for more than 90 days; deferred revenue; and
any amounts due to employees. The Transferee will assume all liabilities and/or obligations (including any unfunded
liability) under the National Post pension plan and benefit plans and the obligations of the National Post Company
under contracts, licences and permits relating to the business of the National Post Company. Liabilities that are not
expressly assumed are excluded from the transfer including the debt of approximately $139.1 million owed to CMI,
all liabilities of the National Post Company in respect of borrowed money including any related party or third party
debt (but not including approximately $1,148,365 owed to the LP Entities) and contingent liabilities relating to existing
litigation claims.

19  CPI will cause the Transferee to offer employment to all of the National Post Company's employees on terms and
conditions substantially similar to those pursuant to which the employees are currently employed.

20 The Transferee is to pay a portion of the price or cost in cash: (i) $2 million and 50% of the National Post Company's
negative cash flow during the month of October, 2009 (to a maximum of $1 million), less (ii) a reduction equal to the
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amount, if any, by which the assumed liabilities estimate as defined in the National Post Transition Agreement exceeds
$6.3 million.

21  The CMI Entities were of the view that an agreement relating to the transfer of the National Post could only occur
if it was associated with an agreement relating to shared services. In addition, the CMI Entities state that the transfer
of the assets and business of the National Post Company to the Transferee is necessary for the survival of the National
Post as a going concern. Furthermore, there are synergies between the National Post Company and the LP Entities and
there is also the operational benefit of reintegrating the National Post newspaper with the other newspapers. It cannot
operate independently of the services it receives from the Limited Partnership. Similarly, the LP Entities estimate that
closure of the National Post would increase the LP Entities' cost burden by approximately $14 million in the fiscal year
ending August 31, 2010.

22 Inits Fifth Report to the Court, the Monitor reviewed alternatives to transitioning the business of the National
Post Company to the LP Entities. RBC Dominion Securities Inc. who was engaged in December, 2008 to assist in
considering and evaluating recapitalization alternatives, received no expressions of interest from parties seeking to
acquire the National Post Company. Similarly, the Monitor has not been contacted by anyone interested in acquiring
the business even though the need to transfer the business of the National Post Company has been in the public domain
since October 6, 2009, the date of the Initial Order. The Ad Hoc Committee of Noteholders will only support the short
term liquidity needs until October 30, 2009 and the National Post Company is precluded from borrowing without the Ad
Hoc Committee's consent which the latter will not provide. The LP Entities will not advance funds until the transaction
closes. Accordingly, failure to transition would likely result in the forced cessation of operations and the commencement
of liquidation proceedings. The estimated net recovery from a liquidation range from a negative amount to an amount
not materially higher than the transfer price before costs of liquidation. The senior secured creditors of the National
Post Company, namely the CIT Facility lenders and Irish Holdco, support the transaction as do the members of the
Ad Hoc Committee of Noteholders.

23 The Monitor has concluded that the transaction has the following advantages over a liquidation:

* it facilitates the reorganizaton and orderly transition and subsequent termination of the shared services
arrangements between the CMI Entities and the LP Entities;

* it preserves approximately 277 jobs in an already highly distressed newspaper publishing industry;

« it will help maintain and promote competition in the national daily newspaper market for the benefit of Canadian
consumers; and

» the Transferee will assume substantially all of the National Post Company's trade payables (including those owed
to various suppliers) and various employment costs associated with the transferred employees.

Issues
24 The issues to consider are whether:

(a) the transfer of the assets and business of the National Post is subject to the requirements of section 36 of the
CCAA;

(b) the Transition and Reorganization Agreement should be approved by the Court; and
(c) the stay should be extended to January 22, 2010.
Discussion

(A) Section 36 of the CCAA

Next. caNADA Copyright © Thomson Reuters Canada Limited o its licensors (excluding individual court documents). All rights reserved.



Canwest Global Communications Corp., Re, 2009 CarswellOnt 7169
2009 CarswellOnt 7169, 183 A.C.W.S. (3d) 325

25

Section 36 of the CCAA was added as a result of the amendments which came into force on September 18, 2009.

Counsel for the CMI Entities and the Monitor outlined their positions on the impact of the recent amendments to the
CCAA on the motion before me. As no one challenged the order requested, no opposing arguments were made.

26

27

Court approval is required under section 36 if:

(a) a debtor company under CCAA protection

(b) proposes to sell or dispose of assets outside the ordinary course of business.

Court approval under this section of the Act Uis only required if those threshold requirements are met. If they

are met, the court is provided with a list of non-exclusive factors to consider in determining whether to approve the sale

or disposition. Additionally, certain mandatory criteria must be met for court approval of a sale or disposition of assets
to a related party. Notice is to be given to secured creditors likely to be affected by the proposed sale or disposition.
The court may only grant authorization if satisfied that the company can and will make certain pension and employee

related payments.

28

Specifically, section 36 states:

(1) Restriction on disposition of business assets - A debtor company in respect of which an order has been made
under this Act may not sell or otherwise dispose of assets outside the ordinary course of business unless authorized
to do so by a court. Despite any requirement for shareholder approval, including one under federal or provincial
law, the court may authorize the sale or disposition even if shareholder approval was not obtained.

(2) Notice to creditors - A company that applies to the court for an authorization is to give notice of the application
to the secured creditors who are likely to be affected by the proposed sale or disposition.

(3) Factors to be considered - In deciding whether to grant the authorization, the court is to consider, among other
things,

(a) whether the process leading to the proposed sale or disposition was reasonable in the circumstances;
(b) whether the monitor approved the process leading to the proposed sale or disposition;

(c) whether the monitor filed with the court a report stating that in their opinion the sale or disposition would
be more beneficial to the creditors than a sale or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;
(e) the effects of the proposed sale or disposition on the creditors and other interested parties; and

(f) whether the consideration to be received for the assets is reasonable and fair, taking into account their
market value.

(4) Additional factors — related persons - If the proposed sale or disposition is to a person who is related to the
company, the court may, after considering the factors referred to in subsection (3), grant the authorization only
if it is satisfied that

(a) good faith efforts were made to sell or otherwise dispose of the assets to persons who are not related to
the company; and

(b) the consideration to be received is superior to the consideration that would be received under any other
offer made in accordance with the process leading to the proposed sale or disposition.
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(5) Related persons - For the purpose of subsection (4), a person who is related to the company includes
(a) a director or officer of the company;
(b) a person who has or has had, directly or indirectly, control in fact of the company; and
(c) a person who is related to a person described in paragraph (a) or (b).

(6) Assets may be disposed of free and clear - The court may authorize a sale or disposition free and clear of any
security, charge or other restriction and, if it does, it shall also order that other assets of the company or the proceeds
of the sale or disposition be subject to a security, charge or other restriction in favour of the creditor whose security,
charge or other restriction is to be affected by the order.

(7) Restriction — employers - The court may grant the authorization only if the court is satisfied that the company
can and will make the payments that would have been required under paragraphs 6(4)(a) and (5)(a) if the court had

sanctioned the compromise or arrangement. 2

29 While counsel for the CMI Entities states that the provisions of section 36 have been satisfied, he submits that
section 36 is inapplicable to the circumstances of the transfer of the assets and business of the National Post Company
because the threshold requirements are not met. As such, the approval requirements are not triggered. The Monitor
supports this position.

30 Insupport, counsel for the CMI Entities and for the Monitor firstly submit that section 36(1) makes it clear that the
section only applies to a debtor company. The terms "debtor company" and "company" are defined in section 2(1) of the
CCAA and do not expressly include a partnership. The National Post Company is a general partnership and therefore
does not fall within the definition of debtor company. While I acknowledge these facts, I do not accept this argument
in the circumstances of this case. Relying on case law and exercising my inherent jurisdiction, I extended the scope of
the Initial Order to encompass the National Post Company and the other partnerships such that they were granted a
stay and other relief. In my view, it would be inconsistent and artificial to now exclude the business and assets of those
partnerships from the ambit of the protections contained in the statute.

31 The CMI Entities' and the Monitor's second argument is that the Transition and Reorganization Agreement
represents an internal corporate reorganization that is not subject to the requirements of section 36. Section 36 provides
for court approval where a debtor under CCAA protection proposes to sell or otherwise dispose of assets "outside
the ordinary course of business". This implies, so the argument goes, that a transaction that is in the ordinary course
of business is not captured by section 36. The Transition and Reorganization Agreement is an internal corporate
reorganization which is in the ordinary course of business and therefore section 36 is not triggered state counsel for
the CMI Entities and for the Monitor. Counsel for the Monitor goes on to submit that the subject transaction is but
one aspect of a larger transaction. Given the commitments and agreements entered into with the Ad Hoc Committee of
Noteholders and the Bank of Nova Scotia as agent for the senior secured lenders to the LP Entities, the transfer cannot
be treated as an independent sale divorced from its rightful context. In these circumstances, it is submitted that section
36 is not engaged.

32 The CCAA is remedial legislation designed to enable insolvent companies to restructure. As mentioned by me
before in this case, the amendments do not detract from this objective. In discussing section 36, the Industry Canada
Briefing Book > on the amendments states that "The reform is intended to provide the debtor company with greater

flexibility in dealing with its property while limiting the possibility of abuse." 4

33 The term "ordinary course of business" is not defined in the CCAA or in the Bankruptcy and Insolvency Act >
As noted by Cullity J. in Millgate Financial Corp. v. BCED Holdings Ltd. 6, authorities that have considered the use of
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the term in various statutes have not provided an exhaustive definition. As one author observed in a different context,
namely the Bulk Sales Act7, courts have typically taken a common sense approach to the term "ordinary course of

business" and have considered the normal business dealings of each particular seller®. In Pacific Mobile Corp., Re’,
the Supreme Court of Canada stated:

It is not wise to attempt to give a comprehensive definition of the term "ordinary course of business" for all
transactions. Rather, it is best to consider the circumstances of each case and to take into account the type of business
carried on by the debtor and creditor.

We approve of the following passage from Monet J.A.'s reasons discussing the phrase "ordinary course of
business"...

'It is apparent from these authorities, it seems to me, that the concept we are concerned with is an abstract one
and that it is the function of the courts to consider the circumstances of each case in order to determine how to
characterize a given transaction. This in effect reflects the constant interplay between law and fact.'

34 In arguing that section 36 does not apply to an internal corporate reorganization, the CMI Entities rely on the
commentary of Industry Canada as being a useful indicator of legislative intent and descriptive of the abuse the section
was designed to prevent. That commentary suggests that section 36(4),which deals with dispositions of assets to a related
party, was intended to:

...prevent the possible abuse by "phoenix corporations". Prevalent in small business, particularly in the restaurant
industry, phoenix corporations are the result of owners who engage in serial bankruptcies. A person incorporates
a business and proceeds to cause it to become bankrupt. The person then purchases the assets of the business at a
discount out of the estate and incorporates a "new" business using the assets of the previous business. The owner

continues their original business basically unaffected while creditors are left unpaid. 10

35 In my view, not every internal corporate reorganization escapes the purview of section 36. Indeed, a phoenix
corporation to one may be an internal corporate reorganization to another. As suggested by the decision in Pacific

Mobile Corp. 11., a court should in each case examine the circumstances of the subject transaction within the context
of the business carried on by the debtor.

36 In this case, the business of the National Post Company and the CP Entities are highly integrated and
interdependent. The Canwest business structure predated the insolvency of the CMI Entities and reflects in part
an anomaly that arose as a result of an income trust structure driven by tax considerations. The Transition and
Reorganization Agreement is an internal reorganization transaction that is designed to realign shared services and assets
within the Canwest corporate family so as to rationalize the business structure and to better reflect the appropriate
business model. Furthermore, the realignment of the shared services and transfer of the assets and business of the
National Post Company to the publishing side of the business are steps in the larger reorganization of the relationship
between the CMI Entities and the LP Entities. There is no ability to proceed with either the Shared Services Agreement
or the National Post Transition Agreement alone. The Transition and Reorganization Agreement provides a framework
for the CMI Entities and the LP Entities to properly restructure their inter-entity arrangements for the benefit of their
respective stakeholders. It would be commercially unreasonable to require the CMI Entities to engage in the sort of third
party sales process contemplated by section 36(4) and offer the National Post for sale to third parties before permitting
them to realign the shared services arrangements. In these circumstances, I am prepared to accept that section 36 is
inapplicable.

(b) Transition and Reorganization Agreement
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37  As mentioned, the Transition and Reorganization Agreement is by its terms subject to court approval. The court

has a broad jurisdiction to approve agreements that facilitate a restructuring: Stelco Inc., Re 12 Even though I have
accepted that in this case section 36 is inapplicable, court approval should be sought in circumstances where the sale or
disposition is to a related person and there is an apprehension that the sale may not be in the ordinary course of business.
At that time, the court will confirm or reject the ordinary course of business characterization. If confirmed, at minimum,
the court will determine whether the proposed transaction facilitates the restructuring and is fair. If rejected, the court
will determine whether the proposed transaction meets the requirements of section 36. Even if the court confirms that the
proposed transaction is in the ordinary course of business and therefore outside the ambit of section 36, the provisions
of the section may be considered in assessing fairness.

38 I am satisfied that the proposed transaction does facilitate the restructuring and is fair and that the Transition
and Reorganization Agreement should be approved. In this regard, amongst other things, I have considered the
provisions of section 36. I note the following. The CMI recapitalization transaction which prompted the Transition
and Reorganization Agreement is designed to facilitate the restructuring of CMI into a viable and competitive industry
participant and to allow a substantial number of the businesses operated by the CMI Entities to continue as going
concerns. This preserves value for stakeholders and maintains employment for as many employees of the CMI Entities
as possible. The Transition and Reorganization Agreement was entered into after extensive negotiation and consultation
between the CMI Entities, the LP Entities, their respective financial and legal advisers and restructuring advisers, the Ad
Hoc Committee and the LP senior secured lenders and their respective financial and legal advisers. As such, while not
every stakeholder was included, significant interests have been represented and in many instances, given the nature of
their interest, have served as proxies for unrepresented stakeholders. As noted in the materials filed by the CMI Entities,
the National Post Transition Agreement provides for the transfer of assets and certain liabilities to the publishing side
of the Canwest business and the assumption of substantially all of the operating liabilities by the Transferee. Although
there is no guarantee that the Transferee will ultimately be able to meet its liabilities as they come due, the liabilities are
not stranded in an entity that will have materially fewer assets to satisfy them.

39  There is no prejudice to the major creditors of the CMI Entities. Indeed, the senior secured lender, Irish Holdco.,
supports the Transition and Reorganization Agreement as does the Ad Hoc Committee and the senior secured lenders
of the LP Entities. The Monitor supports the Transition and Reorganization Agreement and has concluded that it is
in the best interests of a broad range of stakeholders of the CMI Entities, the National Post Company, including its
employees, suppliers and customers, and the LP Entities. Notice of this motion has been given to secured creditors likely
to be affected by the order.

40 Inthe absence of the Transition and Reorganization Agreement, it is likely that the National Post Company would
be required to shut down resulting in the consequent loss of employment for most or all the National Post Company's
employees. Under the National Post Transition Agreement, all of the National Post Company employees will be offered
employment and as noted in the affidavit of the moving parties, the National Post Company's obligations and liabilities
under the pension plan will be assumed, subject to necessary approvals.

41  No third party has expressed any interest in acquiring the National Post Company. Indeed, at no time did RBC
Dominion Securities Inc. who was assisting in evaluating recapitalization alternatives ever receive any expression of
interest from parties seeking to acquire it. Similarly, while the need to transfer the National Post has been in the public
domain since at least October 6, 2009, the Monitor has not been contacted by any interested party with respect to
acquiring the business of the National Post Company. The Monitor has approved the process leading to the sale and
also has conducted a liquidation analysis that caused it to conclude that the proposed disposition is the most beneficial
outcome. There has been full consultation with creditors and as noted by the Monitor, the Ad Hoc Committee serves
as a good proxy for the unsecured creditor group as a whole. I am satisfied that the consideration is reasonable and fair
given the evidence on estimated liquidation value and the fact that there is no other going concern option available.
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42  The remaining section 36 factor to consider is section 36(7) which provides that the court should be satisfied that
the company can and will make certain pension and employee related payments that would have been required if the
court had sanctioned the compromise or arrangement. In oral submissions, counsel for the CMI Entities confirmed that
they had met the requirements of section 36. It is agreed that the pension and employee liabilities will be assumed by
the Transferee. Although present, the representative of the Superintendent of Financial Services was unopposed to the
order requested. If and when a compromise and arrangement is proposed, the Monitor is asked to make the necessary
inquiries and report to the court on the status of those payments.

Stay Extension

43 The CMI Entities are continuing to work with their various stakeholders on the preparation and filing of a
proposed plan of arrangement and additional time is required. An extension of the stay of proceedings is necessary to
provide stability during that time. The cash flow forecast suggests that the CMI Entities have sufficient available cash
resources during the requested extension period. The Monitor supports the extension and nobody was opposed. I accept
the statements of the CMI Entities and the Monitor that the CMI Entities have acted, and are continuing to act, in good
faith and with due diligence. In my view it is appropriate to extend the stay to January 22, 2010 as requested.

Application granted.
Footnotes
1 Court approval may nonetheless be required by virtue of the terms of the Initial or other court order or at the request of a
stakeholder.
2 The reference to paragraph 6(4)a should presumably be 6(6)a.
3 Industry Canada "Bill C-55: Clause by Clause Analysis — Bill Clause No. 131 — CCAA Section 36".
4 Ibid.
5 R.S.C. 1985, ¢.C-36 as amended.
6 (2003), 47 C.B.R. (4th) 278 (Ont. S.C.J. [Commercial List]) at para.52.
7 R.S.0. 1990, c. B. 14, as amended.
8 D.J. Miller "Remedies under the Bulk Sales Act: (Necessary, or a Nuisance?)", Ontario Bar Association, October, 2007.
9 [1985]1 S.C.R. 290 (S.C.C.).
10 Supra, note 3.
11 Supra, note 9.
12 (2005), 15 C.B.R. (5th) 288 (Ont. C.A.).
End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights

reserved.
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IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, C-36, AS AMENDED

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR ARRANGEMENT
OF CANWEST GLOBAL COMMUNICATIONS CORP. AND THE OTHER APPLICANTS

Pepall J.
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Docket: CV-09-8396-00CL

Counsel: Lyndon Barnes, Alex Cobb for CMI Entities

Maria Konyukhova for Monitor, FTI Consulting Canada Inc.

Robert Chadwick, Logan Willis for Ad Hoc Committee of Noteholders
Steve Weisz for CIT Business Credit Canada Inc.

D. Wray for Communications, Energy and Paperworkers' Union

Subject: Insolvency; Corporate and Commercial; Civil Practice and Procedure

MOTION by union for payment of severance and termination amounts by corporation under protection of Companies'
Creditors Arrangement Act.

Pepall J..
Introduction

1 On October 6, 2009, I granted the CMI Entities an Initial Order which provided protection under the Companies'

Creditors Arrangement Act! (the "CCAA") and stayed all proceedings against them. The Communications, Energy
and Paperworkers' Union ("CEP") is the certified bargaining agent for certain employees of the CMI Entities. The CEP
and the CMI Entities are parties to certain collective agreements. The CEP requests an order directing the CMI Entities
to satisfy all obligations in respect of severance payments and notice of termination and/or notice of layoff payments
in accordance with the terms of collective agreements. These payments are alleged to be due to union members who
rendered services to the CMI Entities after October 6, 2009, the date of the Initial Order. Payments to two groups of
employees are in issue. CEP did not proceed with that part of the motion relating to a third group whose effective layoff
date predated the Initial Order. In addition, the parties adjourned on consent CEP's request for the establishment of a
financial hardship process.

Factual Background

2 On September 3, 2009, the applicable CMI Entity employer announced nine layoffs of employees at the CHBC
Kelowna television station. The effective layoff dates were in mid October or December of 2009. The applicable collective
agreement provided for severance payments. Specifically, it stated:
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In the event that an employee who has completed their probationary period is laid off, he/she shall receive severance
of two (2) weeks pay for each completed year of continuous service up to seven (7) years, and three (3) weeks
severance pay for each year of continuous service beyond seven (7) years, to a maximum of fifty-two (52) weeks
severance pay. Up to two (2) weeks of the total may be actual notice with the balance paid in a single lump sum or
in payments agreeable between the employee and the Company. In the event of a temporary layoff not longer than
eight (8) weeks, where the (sic) is guaranteed to be recalled, there shall be no requirement to pay severance pay.

3 Inlieu of lump sum severance payments, the CMI Entities proposed to make severance payments by way of "salary
continuance". As such, post layoff, the CMI Entities would continue to pay the employees their regular salary until their
severance obligations were exhausted. But for the CCAA proceedings and the insolvency of the debtor companies, this
salary continuance would have commenced in mid October or December, 2009. All of the employees worked beyond
October 6, 2009 and remained employed until their effective layoff dates. They were paid their ordinary wages and
benefits until their effective layoff dates and thereafter nothing was paid.

4  On November 12, 2009, the applicable CMI Entity employer announced nine terminations of employment at Global

Saskatoon . The effective termination date was November 30, 2009. The CMI Entities did not pay these employees
any severance after they were laid off. Some of these employees are also owed money in respect of pay in lieu of notice
of termination. These payments were also not made. While the applicable collective agreement was not filed on this
motion, it is acknowledged that it provides for termination and severance payments to employees whose employment
has been terminated or severed. Even though they were told that they would not be paid any severance, all of the
affected employees continued to work until their effective termination date of November 30, 2009. The employer paid
the employees their wages plus a retention bonus if they continued to work until November 30, 2009. For example, one
employee was paid a retention bonus of $5400. Two layoffs were subsequently rescinded.

5 CEP filed an affidavit of Robert Lumgair, a national representative of the Union. He emphasized the significance of
severance payments to employees. He stated that employees consider the promise of severance pay to be part of their total
compensation package. He also noted that anticipated severance often serves as an incentive for employees to remain
in the employment of the employer.

6  The Initial Order was largely based on the Commercial List Users' Committee Model Order. Paragraph 7(a) of the
Initial Order entitles but does not require the CMI Entities: (a) to pay all outstanding and future wages, salaries, and
employee benefits (including, but not limited to, employee medical, dental, disability, life insurance and similar benefit
plans or arrangements, incentive plans, share compensation plans and employee assistance programs and employee
or employer contributions in respect of pension and other benefits), current service, special and similar pension and/
or retirement benefit payments, vacation pay, commissions, bonuses and other incentive payments, payments under
collective bargaining agreements, and employee and director expenses and reimbursements, in each case incurred in the
ordinary course of business and consistent with existing compensation policies and arrangements.

7  Subject to certain conditions including such requirements as are imposed by the CCAA, paragraph 12 of the Initial
Order authorizes the CMI Entities to terminate the employment of such of their employees or lay off or temporarily or
indefinitely lay off such of their employees as the relevant CMI Entity deems appropriate on such terms as may be agreed
upon between the relevant CMI Entity and such employee, or failing such agreement, to deal with the consequences
thereof in the CMI Plan.

8  The CMI Entities sent letters to the affected employees outlining the anticipated payments due to them.

9 Severance payments to sixteen employees totaling approximately $425,000 are in issue on this motion. Of the sixteen,

eleven termination claims amounting to approximately $6000 are also in issue. 3

Issue
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10 The parties agree that: (i) the collective agreements provide for severance and termination pay; (ii) the collective
agreements remain in force during the CCAA proceeding; and (iii) section 11.01 of the CCAA provides that employees
are entitled to immediate payment for services provided to the CMI Entities after the date of the Initial Order. The issue
for me to consider is whether as a result of working for some period of time after the granting of the Initial Order, these
sixteen employees are entitled to immediate payment of all severance and termination payments owed to them.

Positions of the Parties

11 CEP submits that these groups of employees provided post-filing service to the CMI Entities and are entitled
to severance and termination payments in accordance with the terms of the collective agreements. Section 11.01 of the
CCAA provides that employees are entitled to payment for post-filing services. The collective agreements provide for
severance and termination payments. Pursuant to section 33(1) of the CCAA, collective agreements remain in force
during CCAA proceedings. Severance and termination payments are in respect of post-filing service and therefore should
be paid. In the alternative, at a minimum, the termination payments are properly characterized as payments in respect

of post-filing service. CEP relies on Mine Jeffrey inc., Re* , Nortel Networks Corp., Re 3 , West Bay SonShip Yachts Ltd.,

Re® , and Fraser Papers Inc., Re 7 CEP submits that Windsor Machine & Stamping Ltd., Re 8 was wrongly decided.

12 The CMI Entities submit that they paid the ordinary wages and benefits of the two groups of employees until the
effective date of their layoff, based on the fact that they remained at work until that date and that payment of their salary
for such service was required by section 11.01 of the CCAA. The fact that these employees provided services following
the date of the Initial Order did not convert their severance entitlements — which take effect upon the termination of
their services and are calculated based on tenure of past service — into post-filing obligations. Such a holding would be
contrary to the jurisprudence and would have wide spread and unprecedented implications generally for the application
of a stay to pre-filing obligations owed to post-filing suppliers. There is a distinction between the conclusion that a
collective agreement subsists during the CCAA stay period and the conclusion that any and all amounts owing under the
collective agreement can be enforced during that period. The CMI Entities rely on the same cases relied upon by CEP plus

Printwest Communications Ltd. v. Saskatchewan Cooperative Financial Services Ltd. 9 , ICM|Krebsoge v. . A.M., Local
197510 , Lehndorff General Partner Ltd., Re 1 ,Mirant Canada Energy Marketing Ltd., Re 12 , Providence Continuing
Care Centre St. Mary's of the Lake Hospital v. O.P.S.E.U., Local 483 13, Stelco Inc., Re 14, and Wright Lithographing
Co.v. G.C.ILU, Local 517 "°.

13 The Ad Hoc Committee of Noteholders and CIT Business Credit Canada Inc. both supported the position advanced
by the CMI Entities. Counsel for the Ad Hoc Committee also observed that under the proposed Plan, unsecured creditors
owed $5000 or less would be paid in full. As such, approximately one half of the 16 employees would be paid in full
provided the Plan is approved, sanctioned and remains unchanged in that regard. The Monitor took no position on
the motion.

Discussion

14 To properly assess these issues, it is necessary to examine the relevant provisions of the CCAA, the treatment of
termination and severance obligations, and recent case law.

15  The CCAA was amended on September 18, 2009. The relevant provisions of the CCAA are sections 11 and 33.
Subject to the restrictions set out in the Act, section 11 provides the court with the power to make any order that it
considers appropriate in the circumstances and the power to grant a stay of proceedings. Additionally, section 11.01
states:

No order made under section 11 or 11.02 has the effect of
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(a) prohibiting a person from requiring immediate payment for goods, services, use of leased or licensed
property or other valuable consideration provided after the order is made; or

(b) requiring the further advance of money or credit.

Case law on this provision has focused on the provision of services after the Initial Order has been made.

16  Section 33 for the most part incorporates law that has been established and applied for some time 16 1¢ is, however,
a new provision in the statute itself. Section 33.1 states:

If proceedings under this Act have been commenced in respect of a debtor company, any collective agreement
that the company has entered into as the employer remains in force, and may not be altered except as provided
in this section or under the laws of the jurisdiction governing collective bargaining between the company and the
bargaining agent.

17  Both termination and severance pay are designed to "cushion the economic dislocation that an employee suffers
upon termination of employment and provide support to allow terminated employees to secure new employment: M.
Starnino, J-C Killey and C. P. Prophet in "The Inter Section of Labour and Restructuring Law in Ontario: A Survey of the

Current Law" ' In discussing the treatment of termination and severance in CCAA proceedings, the same authors note,

"...amounts owing to employees whose employment has been terminated in the course of or at the end of the
restructuring proceeding are typically treated as unsecured creditors in the restructuring proceeding and subject to
compromise in accordance with the plan of compromise or arrangement....

There are remarkably few cases expressly considering whether post-employment benefits, termination pay and
severance pay are subject to compromise. What little authority there is tends to support the treatment of these claims
as unsecured claims subject to compromise in the plan of arrangement. The apparent rationale behind this approach
is that in bankruptcy these claims would be treated as unsecured claims subject to compensation in accordance with

the scheme of distribution set forth in the BIA." 18

18  Turning to the relevant case law, in Nortel Networks Corp., Re 19 , two motions were involved. In the first motion,
the Union requested a declaration that certain former employees were entitled to post-employment retirement benefits
and termination and severance amounts. None of the former employees had provided services to Nortel after the Initial
Order. The Union argued that the collective agreement was a bargain that should not be divided into separate obligations
and therefore the compensation for services should include all monetary obligations and not just those owed to active
employees.

19  The Court of Appeal rejected the Union's appeal. The Court acknowledged the purpose of the CCAA, namely the
facilitation of a compromise or an arrangement between a company and its creditors and stated that the Initial Order
stays obligations; it does not eliminate them. The Court reiterated that section 11.3 (now section 11.01(a)) of the CCAA
is an exception to the general stay provision and should be narrowly construed. Payment for services provided by the
continuing employees did not extend to encompass payments to former employees. The latter were in the nature of
deferred compensation for prior, not current services. Furthermore, these were independent vested rights.

20  The ratio of Nortel Networks Corp., Re did not address post-filing employees and their rights, if any, to severance
and termination payments nor did it address any of the amendments to the CCAA 20 The Court of Appeal did state:

"What then does the collective agreement require of Nortel as payment for the work done by its continuing
employees? The straightforward answer is that the collective agreement sets out in detail the compensation that
Nortel must pay and the benefits it must provide to its employees in return for their services. That bargain is
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at the heart of the collective agreement. Indeed, as counsel for the Union candidly acknowledged, the typical
grievance, if services of employees went unremunerated, would be to seek as a remedy not what might be owed
to former employees but only the payment of compensation and benefits owed under the collective agreement
to those employees who provided the services. Indeed, that package of compensation and benefits represents the
commercially reasonable contractual obligation resting on Nortel for the supply of services by those continuing
employees. It is that which is protected by s. 11.3(a) from the reach of the [Initial Order]: see Re: Mirant Canada

Energy Marketing Ltd. (2004), 36 Alta. L.R. (4'7) 87 (Q.B.)." %!

21 The second motion in the Nortel Networks Corp., Re case was brought by former non-unionized employees

who sought payment of statutory termination and severance claims under the Employment Standards Act, 2000 2 In
addressing their appeal, in a footnote, the Court of Appeal observed that:

The issue of post-initial order employee terminations, and specifically whether any portion of the termination or
severance that may be owed is attributable to post-initial order services, was not in issue on the motion. In Windsor
Machine & Stamping Ltd ( Re) [2009] O.J. 3195, decided one month after this motion, the issue was discussed more
fully and Morawetz J. determined that it could be decided as part of a post-filing claim. Leave to appeal has been
filed.

22 The leave to appeal proceedings in Windsor Machine & Stamping Ltd., Re have been delayed. Although it was a pre-
amendment case, the issue was similar to that before me. While it would have been helpful to have the benefit of the Court
of Appeal's decision in that case, unfortunately, given timing requirements, I am rendering this decision beforehand.

23 In Windsor Machine & Stamping Ltd., Re 23 , the Union sought an order that the CCAA applicants pay termination
and severance pay arising from terminations that occurred some time after the CCAA Initial Order. Morawetz J.
reiterated and applied certain of his conclusions from Nortel Networks Corp., Re including that the claims for termination
and severance pay were unsecured claims and based for the most part on services that were provided pre-filing. A failure
to pay did not amount to a contracting out of a payment obligation; rather, during the stay period, there was a stay of
the enforcement of the payment obligation.

24 There, as in the case before me, the claims for termination and severance were for the most part based on services
that were provided pre-filing. Morawetz J. stated that the court has jurisdiction to order a stay of outstanding termination
and severance pay obligations and concluded that the effect of paying termination and severance would be to accord to
those claims special status over the claims of other unsecured and secured creditors. He noted that the priority of secured
creditors had to be recognized. He also observed that in a receivership or bankruptcy, termination and severance pay
claims would rank as unsecured claims.

25  Morawetz J. did order that any incremental increases in termination and severance pay attributable to the post-
filing time period were not stayed.

26 The case relied upon by the Court of Appeal in Nortel Networks Corp., Re was Mirant Canada Energy Marketing

Ltd., Re %4 In that case, a letter agreement provided for severance pay in the event that an employee's employment was
terminated without cause. Kent J. held that an obligation to pay severance was an obligation that arose on termination
of services, not an obligation that was essential for the continued supply of services. She wrote:

Thus, for me to find the decision of the Court of Appeal in Smokey River Coal analogous to Schaefer's situation,
I would need to find that the obligation to pay severance pay to Schaefer was a clear contractual obligation that
was necessary for Schaefer to continue his employment and not an obligation that arose from the cessation or
termination of services. In my view, to find it to be the former would be to stretch the meaning of the obligation in
the Letter Agreement to pay severance pay. It is an obligation that arises on the termination of services. It does not
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fall within a commercially reasonable contractual obligation essential for the continued supply of services. Only his

salary which he has been paid falls within that definition. 25

27 Similarly, in Printwest Communications Ltd. v. Saskatchewan Cooperative Financial Services Ltd. 26 , the court
held that severance pay did not fall within the category of essential services provided during the reorganization period
in order to enable the debtor company to function.

28  Other cases of note include Mine Jeffrey inc., Re 27 and TQOS inc., Re 8 both of which accepted that an employer is
bound by its collective agreement notwithstanding CCAA proceedings, however, both courts concluded that obligations
governed by collective agreements may be compromised.

29  Having conducted this review, I have concluded that CEP's request for immediate payment should be dismissed.
I do so for the following reasons.

30 Asnoted by numerous courts including the Court of Appeal in Nortel Networks Corp., Re, the purpose of the CCAA
is to facilitate a compromise between a company and its creditors. The Act is rehabilitative in nature. A key feature of this
purpose is found in the court's power to stay the payment of obligations including termination and severance payments.
Section 11.01(a) permits payment for services provided after the date of the Initial Order. Consistent with the purpose
of the statute, that subsection is to be narrowly construed.

31 Termination and severance payments have traditionally been treated as unsecured claims. There is no express
statutory priority given to these obligations. The nub of the issue is whether section 33 of the CCAA dealing with
collective agreements alters the treatment of these obligations. In my view, it does not.

32 Consistent with established law, section 33 of the CCAA does provide that a collective agreement remains in
force and may not be altered except as provided by section 33 or under the laws of the jurisdiction governing collective
bargaining. It does not provide for any priority of treatment though. The section maintains the terms and obligations
contained in the collective agreement but does not alter priorities or status. The essential nature of severance pay
is rooted in tenure of service most of which will have occurred in the pre-filing period. As established in the Nortel
Networks Corp., Re, Windsor Machine & Stamping Ltd., Re, and Mirant Canada Energy Marketing Ltd., Re decisions,
severance pay relates to prior service regardless of whether the source of the severance obligation is a collective agreement,
an employment standards statute or an individual employment contract. As such, terminated employees are entitled
to termination and severance but payment of that obligation is not immediate; rather it is stayed and is subject to
compromise in a Plan. This conclusion is consistent with the case law and with the statute. As noted by the CMI Entities
in their factum, the case law affirms that severance pay is the antithesis of a payment for current service.

33 Furthermore, there is no statutory justification for giving these employees priority of payment over secured
creditors. As stated by Morawetz J. in Windsor Machine & Stamping Ltd., Re, the priority of secured creditors must be
recognized. There are certain provisions in the amendments that expressly mandate certain employee-related payments.
In those instances, section 6(5) dealing with the sanction of a Plan and section 36 dealing with a sale outside the ordinary
course of business being two such examples, Parliament specifically dealt with certain employee claims. If Parliament had
intended to make such a significant amendment whereby severance and termination payments (and all other payments
under a collective agreement) would take priority over secured creditors, it would have done so expressly.

34  The same is true with respect to other unsecured creditors including other non-unionized employees. Quite apart
from the priority to which secured creditors are entitled, quere the merits of a priority regime that treated unionized
and non-unionized employees differently. Under such a regime, unionized employees would get immediate payment of
termination and severance obligations based on section 33 of the CCAA whereas non-unionized employees would not.

35  Additionally, based on CEP's submissions, someone who worked a day after the Initial Order would be entitled
to full and immediate payment of termination and severance obligations ahead of all others whereas someone who
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was terminated the day before the Initial Order would not. This cannot be the scheme contemplated by the statutory
amendments.

36 I should say in all frankness that it would be appealing to find in favour of the employees in this case. They
are a small group and the quantum in issue is not large relative to the amounts involved in this CCAA proceeding.
That said, I have a very serious concern that while such a decision would result in immediate payment for these sixteen
employees, the precedent such a decision would establish would have long term and negative consequences for employees
generally. Although case law on a superficial read might cause one to conclude otherwise, in CCAA proceedings, a judge
is extraordinarily conscious of the fate of employees. Indeed, one of the primary benefits of a restructuring that sees
the continuance of the debtor company as a going concern is the maintenance of jobs for the employees. Acceptance of
CEP's submissions could well result in behavior modification that would be an anathema to the interests of employees
as a whole. As stated by Morawetz J. in Windsor Machine & Stamping Ltd., Re, the giving of priority to termination
and severance payments would result in:

"a situation where secured creditors would be prejudiced by participating in CCAA proceedings as opposed to
receivership/bankruptcy proceedings. This could very well result in a situation where secured creditors would prefer
the receivership/bankruptcy option as opposed to the CCAA option as it would recognize their priority position.
Such an outcome would undermine certain key objectives of the CCAA, namely, (i) maintain the status quo during
the proceedings; and (ii) to facilitate the ability of a debtor to restructure its affairs." 29
Other alternatives such as mass pre-filing terminations are even less palatable.

37 Asto CEP's alternative submission that termination payments are properly characterized as payments in respect of
post-filing service, I am not persuaded that the distinction between severance and termination payments is a meaningful
one within the context of this case. The West Bay SonShip Yachts Ltd., Re decision supported the conclusion that a claim
for damages for wrongful dismissal carried out in the post-filing period gave rise to a monetary claim that was subject
to compromise under a plan. The clear inference to be drawn from the case is that the claim had been stayed and there
was no immediate requirement to pay. The same is true in the case before me.

38 Asin Windsor Machine & Stamping Ltd., Re, any incremental amount of termination and severance pay attributable
to the period of time after the date of the Initial Order in which services were actually provided is not stayed. Otherwise,
for the reasons outlined, I am dismissing CEP's motion.

Motion dismissed.
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APPLICATION UNDER the Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended
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Counsel: M.E. Bailey for Superintendent of Financial Services (Ontario)

K.T. Rosenberg, M.C. Starnino for United Steelworkers

C.E. Sinclair for National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW —
Canada)

R.J. Chadwick for Ernst & Young Inc., as Monitor of Collins & Aikman Automotive Canada Inc.

A.J. Taylor, K.L. Mah for Collins & Aikman Automotive Canada Inc.

J.E. Dacks for JP Morgan Chase Bank NA
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Subject: Insolvency; Corporate and Commercial; Employment; Public

Annotation

When Air Canada filed for bankruptcy protection under the Companies' Creditors Arrangement Act (the "CCAA")
in 2003, there existed virtually no judicial guidance as to how issues surrounding its underfunded pension plans
would be treated under the CCAA. But the spate of employer insolvencies and pension plan deficits in the four years
since (Slater Steel, Stelco, United Air Lines, Ivaco, General Chemical, etc.) has resulted in many of the issues at the
intersection of insolvency law and pension law having been litigated and, for now at least, resolved. Collins & Aikman
is the latest decision to answer one of the questions as to how to deal with pension issues in a CCAA restructuring.

The issue in Collins & Aikman was the validity of the employer decision to suspend special payments (i.e.
contributions to pay down pension plan solvency deficits) on the basis of a provision in the initial CCAA court order
stating that the company could, but need not, make pension plan contributions while under CCAA protection. The
suspension of the special payments (but not current service contributions, which have continued to be remitted) was
a condition of the interim financing designed to keep the insolvent company afloat during its restructuring, the terms
of which financing were approved by the court. Neither the Ontario pension regulator nor the union opposed the
financing, but they subsequently challenged the suspension of the special payment remittances to the pension plans.

The Ontario Superior Court held that the regulator and union could not have their cake and eat it too, i.e. they
could not give the company the benefit of the interim financing while not allowing it to meet a key condition for that
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financing. Thus the validity of the "pension contribution suspension" provision in the initial CCAA order, which
has become a relatively standard feature of such orders over the past few years, has been upheld, to the general relief
of employers, financial institutions, and many other classes of CCAA stakeholders.

However, the decision is not necessarily a blanket endorsement of such provisions. To begin with, it is unclear
whether the decision would automatically have been the same had the suspension of special payments not been
a prerequisite to the court-approved financing. Second, the court held out the possibility of the regulator and/or
the union being able to challenge the continued validity of the suspension at future stages in the CCAA process;
whether such future challenges might be successful is, of course, another matter entirely. And finally, the union has
appealed the Superior Court decision to the Ontario Court of Appeal, so this decision will not be the last judicial
word on the issue.

Gary Nachshen

MOTIONS by labour unions and Superintendent of Financial Services to amend intial order made with respect to
insolvent company under Companies' Creditors Arrangement Act.

Spence J.:

1 Each of the three moving parties, the Superintendent of Financial Services, the USW and the CAW — Canada, seeks
relief relating to the Initial Order made by this Court under the Companies Creditors Arrangement Act, R.S.C. 1985, c.
C-36, as amended (the "CCAA") on July 19, 2007 (the "Initial Order") with respect to Collins & Aikman Automotive
Canada Inc. ("Automotive" or the "Applicant").

2 OnJuly 19, 2007, Collins & Aikman Automotive Canada Inc. ("Automotive") filed for protection from its creditors
pursuant to the CCAA. The Applicant is insolvent. It was clear at the time of the CCAA filing that Automotive would
not be able to reorganize and the Court was informed by counsel to Automotive and the Monitor that this proceeding is
effectively a liquidation. The Court is advised that the CCAA is being utilized by the Applicant to attempt to maximize
the potential recovery for the benefit of all creditors by creating the opportunity to attempt to sell some or all of its
remaining operating facilities on a going concern basis.

3 Chrysler LLC (previously known as DaimlerChrysler Company LLC) ("Chrysler") is Automotive's largest remaining
customer. In order to provide Automotive with the stability to pursue the sale of its facilities, Automotive, Chrysler, the
U.S. Debtors and JPMorgan Chase Bank, N.A. as Agent for the U.S. Debtors' pre-petition secured creditors negotiated
a comprehensive funding agreement whereby Chrysler (the "DIP Lender") will fund the costs of this CCAA filing.

4 The relief sought by the moving parties concerns, inter alia, the pension plans of Automotive. The Superintendent
advises that Automotive maintains seven pension plans which are registered in Ontario,

The Impugned Provisions of the Initial Order
Paragraph 4
5 Paragraph 4 of the Initial Order provides as follows:

Applicants shall be authorized and empowered to continue to retain and employ the employees, consultants, agents,
experts, accountants, counsel and such other persons (collectively "Assistants") currently retained or employed by
it, with liberty to retain such further Assistants as it deems reasonably necessary or desirable in the ordinary course
of business or for the carrying out of the terms of this Order.

The USW is concerned that, as presently worded, paragraph 4 of the Initial Order is open to an interpretation that permits
the Applicant to employ individuals in a manner inconsistent with the terms of the Collective Agreement, contrary to
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applicable labour legislation. In particular, paragraph 4 could be taken to authorize the unilateral contracting out of
union positions. Accordingly, the USW proposes that the following text should be appended at the end of paragraph 4:
", provided that such further retainers are not in breach of any of its collective agreements."

6 The CAW supports the Superintendent and the USW with respect to their submissions in respect of the above
provisions of the Order.

Paragraph 6
7  Paragraph 6 of the Initial Order provides as follows:

THIS COURT ORDERS that the Applicants shall be entitled but not required to pay the following expenses
whether incurred prior to or after this Order:

(a) all outstanding and future wages, salaries, employee benefits, contributions to pension plans, vacation pay,
bonuses and expenses payable on or after the date of this Order, in each case incurred in the ordinary course
of business and consistent with existing compensation policies and arrangements...

8  The Superintendent objects to any provision that would be inconsistent with the Applicant being required to make
any and all required employee contributions to its pension plans.

9 The USW objects to the foregoing provision of the Initial Order on the basis that Automotive appears to be
interpreting that provision so as to amend the terms of their employment by staying Automotive's obligation to pay
compensation accruing due to employees post filing, including, wages, benefits and special payments to the pension plan.
Accordingly, the USW proposes that the words "but not required" be struck from paragraph 6.

Paragraph 11
10  Paragraph 11 of the Initial Order provides as follows:

THIS COURT ORDERS that the Applicants shall, subject to such covenants as may be contained in the Definitive
Documents (as hereinafter defined), have the right to:

b. Terminate the employment of such of its employees or temporarily lay off such of its employees as it deems
appropriate on such terms as may be agreed upon between the Applicants and such employee, or failing such
agreement, to deal with the consequences thereof in any plan of arrangement or compromise filed by the Applicants
under the CCAA (the "Plan");...

d. Repudiate such of its arrangements or agreement of any nature whatsoever, whether oral or written, as the
Applicants deem appropriate on such terms as may be agreed upon between the Applicants and such counter-
parties, or failing such agreement, to deal with the consequences thereof in the Plan; ...

The USW is concerned that these provisions are open to an interpretation that permits Automotive to repudiate its
collective agreements with the USW's members. Accordingly, the USW proposes that the following text be added at
paragraph 11, following the phrase "(as hereinafter defined)":

and any and all applicable collective agreements (including, without limitation, all employee benefit, pension and
related agreements, compensation policies, and arrangements), and labour laws....

11 The Superintendent seeks an order directing the Applicant to make all required employer contributions to its
Pension Plans in accordance with the Pension Benefits Act, R.S.0. 1990, c. P.8 (the "PBA") and an order amending the
Initial Order as is necessary to reflect this relief.
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12 The CAW seeks an order compelling the Applicant to make the special payments due to the pension plans operated
for the benefit of the CAW's members. The special payments that are referred to include the special payments that are
provided for under s. 5(1)(b) and section 5(1)(e) of the Regulation under the PBA. These payments are required to be
made to liquidate any unfunded liability in the plan by reason of a going concern deficiency and any insolvency deficiency
based on actuarial valuation of the plan. The other special payments referred to are those dealt with in s. 31 of the
Regulation. These payments are post wind-up special payments owing under s. 75 of the PBA to address a wind-up
deficit. Section 31 states that annual special payments are to commence at the "effective date of wind up" and are equal
to "the amount required in the year to fund the employer's liabilities under section 75 of the [PBA] in equal payments,
payable annually in advance, over not more than five years".

13 As stated in Toronto Dominion Bank v. Usarco Ltd. (1991), 42 E.T.R. 235 (Ont. Gen. Div.) at paragraph 25, in
the context of going concern special payments, special payments "may fluctuate depending upon the investment results
of the pension fund and the employer's ongoing contributions, together with estimated demands on the fund by the
beneficiaries" and other factors. The true position of the plan cannot, in fact, be known until the crystallization of all
benefits when benefits are settled after a wind-up at which time "it will be known what are the assets in the fund and the
liabilities to be set against such funds by those beneficiaries who are then established as being legally entitled to claim".

14 Accordingly, special payments are better understood as the payments which (in accordance with the PBA and
Regulations and actuarial practice) have to be made to a pension plan now to meet the plan's benefit obligations which
do not arise until some point in the future (either on retirement or termination for individual members or when benefits
are settled in a plan wind up for the plan as a whole).

15 Likewise, post-wind-up special payments to address a wind up deficit are based on an actuarial estimate of the
position of the plan as of the wind up date. Again, the actual liabilities of the pension plan are not determined until
benefits are settled and the funds in the plan are used to actually purchase annuities from an insurance company (at then
prevailing annuity rates) to provide the monthly pension benefit to the member.

16 The Applicant has indicated that monthly special payments for the Pension Plans are approximately $345,000 as of
June 2007. The Superintendent is not in a position to confirm this amount precisely but advises that, owing to the funded
position of the Plans it is clear that special payments are required for all the Pension Plans on the basis of the actuarial
valuation reports last filed with the FSCO. The requirement to make special payments also applies to two of the Pension
Plans which have been wound up, the Gananoque and Stratford Plans, although the special payment requirement arises
on an annual rather than a monthly basis.

17 The factums of the USW and the CAW state that the most recently filed valuations for Automotive's various
pension plans identify an aggregate wind-up deficiency of approximately $18.2 million.

Paragraph 26
18  Paragraph 26 provides as follows:

THIS COURT ORDERS that the Monitor shall not take possession of the Property and shall take no part
whatsoever in the management or supervision of the management of the Business and shall not, by fulfilling its
obligations hereunder, be deemed to have taken or maintained possession or control of the Business or Property,
or any part thereof — or be deemed to have been or become an employer of any of the Applicant's employees.

The USW is concerned that this provision usurps the exclusive jurisdiction of the Labour Relations Board (the "Board"
or the "OLRB") to determine, on a full factual record, whether someone is a successor employer. Accordingly, the USW
proposes that the following text be deleted from paragraph 26: "or be deemed to have been or become an employer of any
of the Applicant's employees"; and that the following words be added: ", provided that the foregoing is without prejudice
to any rights pursuant to the Labour Relations Act, 1995, (Ontario)."
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19  The CAW seeks the same order.
Paragraph 29
20  Paragraph 29 provides as follows:

THIS COURT ORDERS that, in addition to the rights and protections afforded the Monitor under the CCAA
or as an officer of this Court, the Monitor shall incur no liability or obligation as a result of its appointment or
the carrying out of the provisions on this Order, save and except for any gross negligence or willful misconduct
on its part. Nothing in this Order shall derogate from the protections afforded the Monitor by the CCAA or any
applicable legislation.

The USW is concerned that this provision provides the Monitor with a blanket immunity on a prospective basis, and
that the court has no jurisdiction to provide this immunity and should not provide this immunity even if it did have such
authority. Accordingly, the USW proposes that paragraph 29 be deleted and replaced with the following:

THIS COURT ORDERS that nothing in this Order shall derogate from the protections afforded the Monitor by
the CCAA or any other applicable legislation.

The CRO Order

21 On September 11, 2007, Automotive returned a motion for an order approving its engagement of Axis Consulting
Group Inc. ("Axis") and Allan Rutman ("Rutman") as Chief Restructuring Officer of Automotive (the "CRO Approval
Motion")

22 On September 11,2007, this court made an order approving Automotive and Axis' engagement (the "CRO Order"),
subject to a reservation of rights by the USW to challenge paragraph 4 of the CRO Order.

23 Paragraph 4 of the CRO Order is similar to paragraph 29 of the Automotive Initial Order and the USW objects
to it for the same reason. That paragraph provides as follows:

THIS COURT ORDERS that the CRO shall not incur any liability or obligation as a result of the fulfillment of its
duties, save and except for any liability or obligation arising from the gross negligence or willful misconduct of the
CRO, and no action or other proceedings may be commenced against the CRO relating to its appointment or its
conduct as CRO except with the prior leave of this Court obtained on at least seven (7) days' notice to Automotive
and the CRO and provided further that any liability of the CRO hereunder shall not in any event exceed the quantum
of the fees and disbursements paid to or incurred by the CRO in connection herewith. This last limitation of liability
will be effective up until + including Sept. 20/07 + thereafter as directed by the judge hearing the motion on Sept.
20/07.

24 The USW proposes that this paragraph be deleted and replaced with the following:

THIS COURT ORDERS that no action or other proceedings may be commenced against the CRO relating to its
appointment or its conduct as CRO except with the prior leave of this Court obtained on at least seven (7) days'
notice to Automotive and the CRO.

Relevant Statutory and Regulatory Provisions

The Companies Creditors Arrangement Act

25 Section 11(1) of the CCAA provides as follows:
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Notwithstanding anything in the Bankruptcy and Insolvency Act or the Winding-up Act, where an application is
made under this Act in respect of a company, the court, on the application of any person interested in the matter,
may, subject to this Act, on notice to any other person or without notice as it may see fit, make an order under
this section.

26 Subsections 11(3) and (4) of the CCAA provide as follows:

(3) A court may, on an initial application in respect of a company, make an order on such terms as it may impose,
effective for such period as the court deems necessary not exceeding thirty days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of the
company under an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other action,
suit or proceeding against the company.

Other than initial application court orders —

(4) A court may, on an application in respect of a company other than an initial application, make an order on
such terms as it may impose,

(a) staying, until otherwise ordered by the court, for such period as the court deems necessary, all proceedings
taken or that might be taken in respect of the company under an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other action,
suit or proceeding against the company.

27  Section 11(6) of the CCAA provides as follows:
Burden of Proof on Application —
(6) The court shall not make an order under subsection (3) or (4) unless
(a) the applicant satisfies the court that circumstances exist that make such an order appropriate; and

(b) in the case of an order under subsection (4), the applicant also satisfies the court that the applicant has
acted, and is acting, in good faith and with due diligence.

28  Section 11.3 of the CCAA provides as follows:
11.3 No order made under section 11 shall have the effect of

(a) prohibiting a person from requiring immediate payment for goods, services, use of leased or licensed
property or other valuable consideration provided after the order is made; or

(b) requiring the further advance of money or credit.

The Pension Benefits Act
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29

30

Section 55(2) of the PBA provides as follows:

An employer required to make contributions under a pension plan, or a person or entity required to make
contributions under a pension plan on behalf of an employer, shall make the contributions in accordance with the
prescribed requirements for funding and shall make the contributions in the prescribed manner and at the prescribed
times, ...

The General Regulation to the Act, R.R.O. 1990, Reg. 909, provides in part as follows:

4. (2) Subject to subsection (2.1), an employer who is required to make contributions under a pension plan...shall
make payments to the pension fund or to an insurance company, as applicable, that are not less than the sum of,

(a) all contributions, including contributions in respect of any going concern unfunded liability and solvency
deficiency and money withheld by payroll deduction or otherwise from an employee, that are received from
employees as the employees' contributions to the pension plan;

(b) all contributions required to pay the normal cost;
(c) all special payments determined in accordance with section 5; and

(d) all special payments determined in accordance with sections 31, 32 and 35 and all payments determined in
accordance with section 31.1.

5. (1) Except as otherwise provided in this section and in sections 4, 5.1 and 7, the special payments required to be
made after the initial valuation date under clause 4 (2) (¢) shall be not less than the sum of,

(b) with respect to any going concern unfunded liability not covered by clause (a), the special payments required
to liquidate the liability, with interest at the going concern valuation interest rate, by equal monthly instalments
over a period of fifteen years beginning on the valuation date of the report in which the going concern unfunded
liability was determined;

(e) with respect to any solvency deficiency arising on or after the Regulation date, the special payments required
to liquidate the solvency deficiency, with interest at the rates described in subsection (2), by equal monthly
instalments over the period beginning on the valuation date of the report in which the solvency deficiency was
determined and ending on the 31st day of December, 2002, or five years, whichever is longer.

The Labour Relations Act, 1995, S.0. 1995, c. 1, Sched. A (the "LRA")

31

Section 69 of the LRA provides in part as follows:
69. (1) In this section,
"business" includes a part or parts thereof; ("enterprise")

"sells" includes leases, transfers and any other manner of disposition, and "sold" and "sale" have corresponding

non

meanings. ("vend", "vendu", "vente")
Successor employer

(2) Where an employer who is bound by or is a party to a collective agreement with a trade union or council of
trade unions sells his, her or its business, the person to whom the business has been sold is, until the Board otherwise
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declares, bound by the collective agreement as if the person had been a party thereto and, where an employer sells his,
her or its business while an application for certification or termination of bargaining rights to which the employer
is a party is before the Board, the person to whom the business has been sold is, until the Board otherwise declares,
the employer for the purposes of the application as if the person were named as the employer in the application.

Power of Board to determine whether sale

(12) Where, on any application under this section or in any other proceeding before the Board, a question arises
as to whether a business has been sold by one employer to another, the Board shall determine the question and its
decision is final and conclusive for the purposes of this Act.

32 Section 116 of the LRA provides as follows:
Board's orders not subject to review

116. No decision, order, direction, declaration or ruling of the Board shall be questioned or reviewed in any court,
and no order shall be made or process entered, or proceedings taken in any court, whether by way of injunction,
declaratory judgment, certiorari, mandamus, prohibition, quo warranto, or otherwise, to question, review, prohibit
or restrain the Board or any of its proceedings.

Jurisdiction of the Court under the Companies' Creditors Arrangement Act

33 In Canadian Red Cross Society | Société Canadienne de la Croix-Rouge, Re, [1998] O.J. No. 3306 (Ont. Gen. Div.
[Commercial List]), Blair J. adopted, at paragraph 46, the following passage from the decision of Farley J. in LehAndorff
General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]), at p. 31:

The CCAA is intended to facilitate compromises and arrangements between companies and their creditors as an
alternative to bankruptcy and, as such, is remedial legislation entitled to a liberal interpretation. It seems to me that
the purpose of the statute is to enable insolvent companies to carry on business in the ordinary course or otherwise
deal with their assets so as to enable plan of compromise or arrangement to be prepared, filed and considered by
their creditors for the proposed compromise or arrangement which will be to the benefit of both the company and
its creditors. See the preamble to and sections 4, 5, 7, 8 and 11 of the CCAA (a lengthy list of authorities cited here
is omitted).

The CCAA is intended to provide a structured environment for the negotiation of compromises between a debtor
company and its creditors for the benefit of both. Where a debtor company realistically plans to continue operating
or to otherwise deal with its assets but it requires the protection of the court in order to do so and it is otherwise
too early for the court to determine whether the debtor company will succeed, relief should be granted under the
CCAA (citations omitted)

[emphasis added]

34 In Sulphur Corp. of Canada Ltd., Re (2002), 35 C.B.R. (4th) 304 (Alta. Q.B.), Lovecchio J. considered the jurisdiction
of the Court to make an order under s. 11 of the CCAA with provisions that conflicted with provisions of the Builders
Lien Act of British Columbia (the "BLA"), a conflict which arose because of the grant under a CCAA order of a priority
to the financing charge of a debtor in possession ("DIP financing") over all other creditors of the applicant company.
Lovecchio J. decided that the Court has jurisdiction to grant a change under the CCAA to secure DIP financing which
ranks in priority to a statutory lien under the BLA of British Columbia (paragraph 16).

35 After noting that, apart from the circumstances of the case, the lien under the BLA would have priority, Lovecchio J.
provided the following analysis under the headings set out below in the following excerpt which addresses the jurisdiction
of the Court in helpful detail and is therefore set out fully here:
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The Paramountcy Argument and the Jurisdiction of the Courts
9 23 Sections 11(3) and 11(4) of the CCAA read as follows:

11(3) A Court may, on an initial application in respect of a company, make an order on such terms as it may
impose, effective for such a period as the Court deems necessary not exceeding 30 days, ...[staying proceedings,
restraining proceedings and prohibiting proceedings against the debtor company].

11(4) A court may on application in respect of a company other than an initial application, make an order
on such terms as it may impose, ...[staying proceedings, restraining proceedings and prohibiting proceedings
against the debtor company].

9 24 1t is clear that the power of the Court to create a charge to support a DIP financing is not mentioned. Are the
words "such terms as it may impose" sufficient to give inherent jurisdiction a statutory cloak?

9125 The facts at bar are similar to those that were before Associate Chief Justice Wachowich (as he then was) in Re
Hunters Trailer & Marine Ltd. [See Note 3 below] In that case, Wachowich C.J.Q.B. granted Hunters an ex parte,
30 day stay of proceedings under the CCAA and, further, granted a DIP financing and Administrative Charge with
a super-priority ranking over the claims of the other creditors.

Note 3: (2002), 94 Alta. L.R. (3d) 389.

9 26 In discussing the objective of the CCAA, Wachowich C.J.Q.B. stated the following at para. 15:

The aim of the CCAA is to maintain the status quo while an insolvent company attempts to bring its creditors
on side in terms of a plan of arrangement which will allow the company to remain in business to the mutual
benefit of the company and its creditors...

At para 18:

I agree with the statement made by Mackenzie J.A. in United Used Auto & Truck Parts Ltd., Re (2000), 16
C.B.R. (4th) 141 (BCCA), at 146 that: ...the CCAA's effectiveness in achieving its objectives is dependent on
a broad and flexible exercise of jurisdiction to facilitate a restructuring and continue the debtor as a going
concern in the interim.

Later, at para.32:

Having reviewed the jurisprudence on this issue, I am satisfied that the Court has the inherent or equitable
jurisdiction to grant a super-priority for DIP financing and administrative charges, including the fees and
disbursements of the professional advisors who guide a debtor company through the CCAA process. Hunters
brought its initial CCAA application ex parte because it was insolvent and there was a threat of seizure by some
of its major floor planners. If super-priority cannot be granted without the consent of secured creditors, the
protection of the CCAA effectively would be denied a debtor company in many cases.

9 27 In addressing the Court's jurisdiction to grant an order, the Court of Appeal in Luscar Ltd. v. Smoky River
Coal Ltd. [See Note 4 below] confirmed the conclusion that s. 11(4) confers broad powers on the Court to exercise
a wide discretion to make an order "on such terms as it may impose". At p. 11, para 53 of the decision, Hunt J.A.
for the Court wrote:
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These statements about the goals and operations of the CCAA support the view that the discretion under s.
11(4) should be interpreted widely.

Note 4:[1999] A.J. No. 185 (C.A.), online: (AJ).

9 28 As indicated by Wachowich C.J.Q.B., numerous decisions in Canada have supported the proposition that s.
11 provides the courts with broad and liberal power to be used to help achieve the overall objective of the CCAA.
It is within this context that my initial Order and the June 19 Order were based.

429 Counsel for the Applicants referred to Royal Oak Mines Inc., Re [See Note 5 below] as an authority supporting
their submission that the Courts cannot use inherent jurisdiction to override a provincial statute. ...

Note 5: (1999), 7 C.B.R. (4th) 293 (Ont. Gen. Div.).

9 30 In Royal Oak, Farley J. also relied on Baxter Student Housing Ltd. v. College Housing Co-operative Ltd. [See
Note 6 below], where the Supreme Court of Canada remarked that there is a limit to the inherent jurisdiction of
superior courts and, in the circumstances of that particular case, the Court's inherent jurisdiction should not be
applied to override an express statutory provision. At p. 480 the Court wrote the following:

Inherent jurisdiction cannot, of course, be exercised so as to conflict with a statute or a Rule. Moreover, because
it is a special and extraordinary power, it should be exercised only sparingly and in a clear case.

Note 6: (1975), [1976] 2 S.C.R. 475..

9| 31 Baxter may be distinguished from the case at hand since, in that particular case, the contest came down
to the Court's inherent jurisdiction pursuant to s. 59 of the Court of Queen's Bench Act [See Note 7 below], a
provincial statute which, the Supreme Court of Canada noted, was not intended to empower the Court to negate
the unambiguous expression of the legislative will found in s. 11(1) of the Mechanics' Liens Act [See Note 8 below],
also a provincial statute.

Note 7: R.S.M. 1970, c. C280.
Note 8: R.S.M. 1970, c. M8&0

932 ... In Smoky, Hunt J.A. used the words the exercise of discretion — a discretion she found to have been broad
and one provided for in the statute.

9 33 It is clear that the Court's power to attach conditions was envisioned by Parliament. The intent of Parliament,
through the enactment of the CCAA, was to help foster restructuring which, in turn, fosters the preservation and
enhancement of the insolvent corporation's value.
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36

934 In Re United Used Auto & Truck Parts Ltd. [See Note 9 below], Mackenzie J.A., of the Court of Appeal, wrote
the following at p. 152, para. 29:

When, as here, the cash flow from operations is insufficient to assure payment and asset values exceeding
secured charges are in doubt, granting a super-priority is the only practical means of securing payment. In
such circumstances, if a super-priority cannot be granted without the consent of secured creditors, then those
creditors would have an effective veto over CCAA relief. I do not think that Parliament intended that the
objects of the Act could be indirectly frustrated by secured creditors.

Note 9: (2000), 16 C.B.R. (4th) 141 (BCCA).

9135 Parliament's way of ensuring that the CCAA would have the necessary force to meet this objective was to entitle
the Courts, pursuant to s. 11, to exercise its discretion and no specific limitations were placed on the exercise of that
discretion. There is a logic to the lack of specificity as what is required to be done is often dictated at least in part by
the particular circumstances of the case. Whether the Court should exercise that discretion is obviously a different
matter and that will be discussed below.

9 36 For the foregoing reasons, I find that in the circumstances of this case, there is a federal statute versus a
provincial statute conflict.

Paramountcy

9] 37 Having established that the Court has a statutory basis to use its inherent jurisdiction in the exercise of a
discretion granted under the CCAA, the next question is whether this jurisdiction can be used to override an express
provincial statutory provision, in this case s. 32 of the BLA.

9 38 The case of Pacific National Lease Holding Corp. v. Sun Life Trust Co. [See Note 10 below] was raised by
Sulphur's Counsel to draw an analogy to the paramountcy issue at bar. While the facts are not identical, the case
involved a conflict between the Court's power pursuant to the federal CCAA and the Legal Professions Act of
British Columbia. In that decision, the Court found that it is within the Court's jurisdiction, pursuant to the CCAA,
to exercise broad "power and flexibility", and proceeded to comment on p. 6 that the CCAA "will prevail should a
conflict arise between this and another federal or provincial statute". I agree with that conclusion and would apply
it in this case.

Note 10: [1995] B.C.J. No. 1535 (C.A.)

More recently, the Court of Appeal, in its decision in its decision in Stelco Inc., Re (2005), 75 O.R. (3d) 5 (Ont.

C.A.), considered the jurisdiction of the Court under s. 11 of the CCAA in connection with an order given under that
section removing directors from the board of the applicant company. Paragraphs 31ff of the decision dealt first with
the jurisdiction of the Court and then with the exercise of its discretion. The following passages from that decision are
relevant with respect to the jurisdiction of the Court:

Jurisdiction
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[31] The motion judge concluded that he had the power to rescind the appointments of the two directors on the basis
of his "inherent jurisdiction" and "the discretion given to the court pursuant to the CCAA". He was not asked to,
nor did he attempt to rest his jurisdiction on other statutory powers imported into the CCAA.

[32] The CCAA is remedial legislation and is to be given a liberal interpretation to facilitate its objectives: Babcock
& Wilcox Canada Ltd. (Re), [2000] O.J. No. 786, 5 B.L.R. (3d) 75 (S.C.].), at para. 11. See also, Chef Ready Foods
Ltd. v. Hong Kong Bank of Canada, [1990] B.C.J. No. 2384, 4 C.B.R. (3d) 311 (C.A.), at p. 320 C.B.R.; Re Lehndorff
General Partners Ltd.,[1993] 0.J. No. 14, 17 C.B.R. (3d) 24 (Gen. Div.). [pagel17 ]Courts have adopted this approach
in the past to rely on inherent jurisdiction, or alternatively on the broad jurisdiction under s. 11 of the CCAA, as
the source of judicial power in a CCAA proceeding to "fill in the gaps" or to "put flesh on the bones" of that Act:
see Re Dylex Ltd., [1995] O.J. No. 595, 31 C.B.R. (3d) 106 (Gen. Div. (Commercial List)), Royal Oak Mines Inc.
(Re), [1999] O.J. No. 864, 7 C.B.R. (4th) 293 (Gen. Div. (Commercial List); and Westar Mining Ltd. (Re), [1992]
B.C.J. No. 1360, 70 B.C.L.R. (2d) 6 (S.C.).

[33] It is not necessary, for purposes of this appeal, to determine whether inherent jurisdiction is excluded for all
supervisory purposes under the CCAA, by reason of the existence of the statutory discretionary regime provided
in that Act. In my opinion, however, the better view is that in carrying out his or her supervisory functions under
the legislation, the judge is not exercising inherent jurisdiction but rather the statutory discretion provided by s.
11 of the CCAA and supplemented by other statutory powers that may be imported into the exercise of the s. 11
discretion from other statutes through s. 20 of the CCAA.

[35] ...[[Jnherent jurisdiction does not operate where Parliament or the legislature has acted. As Farley J. noted in
Royal Oak Mines, supra, inherent jurisdiction is "not limitless; if the legislative body has not left a functional gap
or vacuum, then inherent jurisdiction should [pagel8] not be brought into play" (para. 4). See also, Baxter Student
Housing Ltd. v. College Housing Co-operative Ltd.,[1976]2 S.C.R. 475,57 D.L.R. (3d) 1, at p. 480 S.C.R.; Richtree
Inc. (Re) (2005), 74 O.R. (3d) 174, [2005] O.J. No. 251 (S.C.J.).

[36] In the CCAA context, Parliament has provided a statutory framework to extend protection to a company while
it holds its creditors at bay and attempts to negotiate a compromised plan of arrangement that will enable it to
emerge and continue as a viable economic entity, thus benefiting society and the company in the long run, along
with the company's creditors, shareholders, employees and other stakeholders. The s. 11 discretion is the engine that
drives this broad and flexible statutory scheme, and that for the most part supplants the need to resort to inherent
jurisdiction. In that regard, I agree with the comment of Newbury J.A. in Clear Creek Contracting Ltd. v. Skeena
Cellulose Inc., [2003] B.C.J. No. 1335, 43 C.B.R. (4th) 187 (C.A.), at para. 46, that:

... the court is not exercising a power that arises from its nature as a superior court of law, but is exercising
the discretion given to it by the CCAA. ... This is the discretion, given by s. 11, to stay proceedings against the
debtor corporation and the discretion, given by s. 6, to approve a plan which appears to be reasonable and
fair, to be in accord with the requirements and objects of the statute, and to make possible the continuation of
the corporation as a viable entity. It is these considerations the courts have been concerned with in the cases
discussed above [See Note 2 at the end of the document], rather than the integrity of their own process.

[37] As Jacob observes, in his article "The Inherent Jurisdiction of the Court", supra, at p. 25:

The inherent jurisdiction of the court is a concept which must be distinguished from the exercise of judicial
discretion. These two concepts resemble each other, particularly in their operation, and they often appear to
overlap, and are therefore sometimes confused the one with the other. There is nevertheless a vital juridical
distinction between jurisdiction and discretion, which must always be observed.
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[38] I do not mean to suggest that inherent jurisdiction can never apply in a CCAA context. The court retains the
ability to control its own process, should the need arise. There is a distinction, however — difficult as it may be to
draw — between the court's process with respect to the restructuring, on the one hand, and the course of action
involving the negotiations and corporate actions accompanying them, which are the company's process, on the
other hand. The court simply supervises the latter [pagel9 Jprocess through its ability to stay, restrain or prohibit
proceedings against the company during the plan negotiation period "on such terms as it may impose" [See Note
3 at the end of the document]. Hence the better view is that a judge is generally exercising the court's statutory
discretion under s. 11 of the Act when supervising a CCAA proceeding. The order in this case could not be founded
on inherent jurisdiction because it is designed to supervise the company's process, not the court's process.

37  Asto the exercise of the jurisdiction given by s. 11, the Court in Stelco said the following at paragraphs 43 and 44:

[43] Mr. Leon and Mr. Swan argue that matters relating to the removal of directors do not fall within the court's
discretion under s. 11 because they fall outside of the parameters of the court's role in the restructuring process, in
contrast to the company's role in the restructuring process. The court's role is defined by the "on such terms as may
be imposed" jurisdiction under subparas. 11(3)(a)--(c) and 11(4)(a)--(c) of the CCAA to stay, or restrain, or prohibit
proceedings against the company during the "breathing space" period for negotiations and a plan. ...

[44] What the court does under s. 11 is to establish the boundaries of the playing field and act as a referee in the
process. The company's role in the restructuring, and that of its stakeholders, is to work out a plan or compromise
that a sufficient percentage of creditors will accept and the court will approve and sanction. The corporate activities
that take place in the course of the workout are governed by the legislation and legal principles that normally apply
to such activities. In the course of acting as referee, the court has great leeway, as Farley J. observed in Lehndorff,
supra, at para. 5, "to make order[s] so as to effectively maintain the status quo in respect of an insolvent company
while it attempts to gain the approval of its creditors for the proposed compromise or arrangement which will be
to the benefit of both the company and its creditors". But the s. 11 discretion is not open-ended and unfettered. Its
exercise must be guided by the scheme and object of the Act and by the legal principles that govern corporate law
issues. Moreover, the court is not entitled to usurp the role of the directors and management in conducting what
are in substance the company's restructuring efforts.

38 The Court in Stelco went on to determine that it was not for the Court under s. 11 to usurp the role of the directors
and management in conducting the restructuring efforts and found that there was no authority in s. 11 of the CCAA for
the Court to interfere with the composition of a board of directors.

In the course of that analysis the Court stated as follows at paragraph 48:

[48] There is therefore a statutory scheme under the CBCA (and similar provincial corporate legislation) providing
for the election, appointment and removal of directors. Where another applicable statute confers jurisdiction with
respect to a matter, a broad and undefined discretion provided in one statute cannot be used to supplant or override
the other applicable statute. There is no legislative "gap" to fill. See Baxter Student Housing Ltd. v. College Housing
Cooperative Ltd., supra, at p. 480 S.C.R.; Royal Oak Mines Inc. (Re), supra; and Richtree Inc. (Re), supra.

39 It appears to me that in making the analysis set out in the above paragraphs and coming to the conclusion that
it reached, the Court was addressing the need to ensure that the "terms" imposed by the Court under its s. 11 powers to
do so are terms that are properly related to the jurisdiction given under s. 11 to the Court to grant stays and the purpose
of that jurisdiction under the CCAA. In that regard, the Court did not consider that intervening in the composition of
the internal management of the company contrary to the applicable laws in that regard was proper. This conclusion is
perhaps best understood in the context of the earlier discussion in the decision of the nature of the jurisdiction of the Court
under s. 11. In particular, the Court emphasized the role of the Court as a supervisory one which is exercised through its
ability "to stay, restrain or prohibit proceedings against the company during the plan negotiation period" on such terms
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as the Court may impose (paragraph 38). It is not apparent how an order removing directors would be inherently or
functionally related to the Court's role to provide a protection against legal proceedings which are potentially adverse
to the facilitation of "the continuation of the corporation as a viable entity" (paragraph 36, in the quoted passage from
the Skeena decision).

40  On this basis, the limitation expressed by the Court in Stelco is not to be understood as restricting the jurisdiction
of the Court to make orders which carry out that protective function.

41  Similarly, but in a quite different fact situation, Lax J. of this Court, in her decision in Richtree Inc., Re (2005), 74
O.R. (3d) 174 (Ont. S.C.J. [Commercial List]) dismissed a motion to exempt the applicant company from certain filing
requirements with regulatory authorities: see paragraphs 13 to 18 of the decision. In paragraph 18 of the decision, Lax
J. said that the order that was sought had nothing to do with the restructuring process of the applicant company.

42  In view of the reasoning and the decisions in the above cases considered, the Court has a jurisdiction under the
CCAA which, in the words of the decision in Sulphur Corp. of Canada Ltd., Re, supra, at paragraph 37, "can be used to
override an express provincial statutory provision" where that would contribute to carrying out the protective function
of the CCAA as reflected particularly in the provisions of s. 11 of the CCAA.

43  This analysis is developed further with regard to the special payments in the part of the text below that deals with
the issue relating to paragraph 6 of the Initial Order.

The Context of the Initial Order and the CRO Order

44 On July 19, 2007, the Court issued the Initial Order authorizing, inter alia, Automotive to obtain and borrow under
a credit facility (the "DIP Facility") from Chrysler as DIP Lender in order to finance certain expenditures contemplated
by the cash flows that are approved by the DIP Lender and filed with the Court.

45  The Initial Order provided that the DIP Facility was to be on the terms and subject to the conditions set forth in
the DIP Term Sheet and Commitment Letter between Automotive and the DIP Lender dated as of July 18, 2007 (the
"Commitment Letter"), filed with the Court.

46  The Commitment Letter provides:
The Borrower covenants as follows

The Borrower shall not, without the Lender's prior written consent, make any material disbursement unless it is
contemplated in the Initial cash flow, attached as Schedule "A" to this DIP Term Sheet and Commitment Letter (the
"Initial Cash Flow") or any rolling cash flow approved by the Lender (collectively "Cash Flow Projections") and, for
greater certainty, the Borrower shall not issue any cheques or make any disbursements until such point in time as the
Lender has approved the same and confirmed sufficient funding of the same in accordance with the terms hereof].]

47  The Initial Order also stated that rights of the DIP Lender under the Commitment Letter shall not be impaired
in any way in Automotive's CCAA proceedings or by any provincial or federal statutes and that the DIP Lender shall
not have any liability to any person whatsoever resulting from the breach by Automotive of any agreement caused by
Automotive entering into the Commitment Letter.

48  The Initial Order provided that the DIP Lender was entitled to the benefit of the DIP Lender's Charge on all of
the property of Automotive (except certain tax refunds).

49 The Affidavit of John Boken, dated July 19, 2007, sworn on behalf of Automotive and filed with the Court in
connection with the application for the Initial Order (the "Boken Affidavit") stated the following at paragraph 46 with
respect to the pension plans of Automotive:
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[Automotive] intends to continue to pay current service costs with respect to benefits accruing from the date of
filing. The DIP Loan (as defined below), does not provide for the funding of any special payments.

50  In addition, the initial cash flow approved by Chrysler and filed with the Court on the application for the Initial
Order clearly stated that special payments would not be made and that such payments were not included in the cash
flow projections.

51 Automotive brought a motion to the Court on July 30, 2007 for, inter alia, an Order confirming the terms of
the DIP Facility (the "DIP Approval Motion"). The DIP Approval Motion was made on notice to, among others, the
USW and the Superintendent. The Boken Affidavit was again served in connection with the DIP Approval Motion.
As noted above, the Boken Affidavit unequivocally indicated that special payments would not be made and were not
permitted by the DIP Facility.

52 In addition, the Monitor filed its First Report with the Court at the return of the DIP Approval Motion and
specifically noted that Automotive could not make any payments that were not in the cash flow forecast and that special
pension payments were not provided for in the forecast. That point was reiterated in the notes to the cash flow forecast.

53 On July 30, 2007, the Court issued an Order confirming the terms of the DIP Facility (the "DIP Approval Order").
The DIP Approval Order provided:

3. THIS COURT ORDERS that the DIP Facility provided by DCC to the Applicant in the amount of Cdn.$13.6
million on the terms and subject to the conditions contained in the DIP Term Sheet and Commitment Letter between
the Applicant and DCC dated as of July 18, 2007, all as set forth in the Initial Order, is hereby confirmed and
approved.

54 Based on the First Report of the Monitor and the submissions of all counsel Justice Stinson granted the requested
relief and approved the DIP Loan "on the terms and subject to the conditions contained in the DIP Term Sheet and
Commitment Letter between the Applicant and the DIP Lender dated as of July 18, 2007, all as set forth in the Initial
Order". As noted in Justice Stinson's endorsement in respect of the DIP Approval Order, Mr. Bailey on behalf of FSCO
and Mr. Starnino on behalf of the USW requested that the Court "record their respective clients' reservation of rights in
relation to the pension fund payments and other matters referenced in paragraphs 6(a), 11(b) and (d) of paragraph 26
of the [Initial] Order". Although the CAW did not attend the hearing on July 30, it did receive notice of Automotive's
CCAA proceedings on July 23, 2007.

55 No party objected to the approval of the DIP Loan, or the terms and conditions set forth therein. No party appealed
Justice Stinson's July 30 order approving the DIP Loan. The appeal period expired on August 20, 2007.

56  The DIP Approval Order was not opposed by the USW or the Superintendent, although they did appear at the
DIP Approval Motion.

57 Automotive brought a motion to the Court on August 23, 2007 for an Order, inter alia, extending the stay of
proceedings and increasing the amount of an amended DIP Facility. The motion was made on notice to the Unions
and the Superintendent. The revised Cash Flow approved by Chrysler and filed with the Court (as a Schedule to the
Monitor's Second Report) clearly stated that special payments would not be made and that such payments were not
included in the cash flow projections.

58  On August 23, 2007, the Court issued an Order (the "August 23 Order") approving the Amended DIP Term Sheet
and Commitment letter dated August 21, 2007 (the "Amended Commitment Letter"). The Amended Commitment Letter
provides that Automotive shall not, without the DIP Lender's prior written consent, make any material disbursement
unless it is contemplated in the cash flows approved by the DIP Lender. The Unions and the Superintendent did not
oppose the August 23 Order, and they did not seek leave to appeal it.
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59  The Boken Affidavit filed in support of the Initial Application indicated that:
(a) Automotive had no other realistic source of DIP funding to continue operations;

(b) the DIP Loan was the only basis on which funding was available to keep the potential for the preservation of
some of the plants as going concerns; and

(c) the DIP Loan was being provided as a component of a complex multi-party agreement that represented a
compromise of the rights of Chrysler, Automotive and the U.S. Debtors, which agreement was approved by the
US Bankruptcy Court.

60 By Order of Justice Pepall dated September 11, 2007, Axis Consulting Group and Allan Rutman was appointed
Chief Restructuring Officer ("CRO") of Automotive (the "CRO Order"). Paragraph 4 of that CRO Order states:

THIS COURT ORDERS that the CRO shall not incur any liability or obligation as a result of the fulfilment of its
duties, save and except for any liability or obligation arising from the gross negligence or wilful misconduct of the
CRO, and no action or other proceedings may be commenced against the CRO relating to its appointment or its
conduct as CRO except with the prior leave of this Court obtained on at least seven (7) days' notice to Automotive
and the CRO and provided further that any liability of the CRO hereunder shall not in any event exceed the quantum
of the fees and disbursements paid to or incurred by the CRO in connection therewith. This last limitation on liability
will be effective up until and including Sept. 20, 2007 and thereafter as ordered by the judge hearing the motion
on Sept. 20, 2007.

61 The last sentence in paragraph 4 of the CRO Order was added by Justice Pepall in response to submissions by
counsel that the issue of protections for the CRO were to be further addressed on this motion by the USW.

The Issues
Paragraph 4

62 The USW states its concern that the provision in paragraph 4 that allows the Applicant to retain further Assistants
could be interpreted to allow hiring "in a manner inconsistent with the terms of the Collective Agreement, contrary to
applicable labour legislation" (USW Factum, paragraph 43). How in particular that might come about is not explained.
It is not suggested that the Applicant has acted or intends to act in such a manner.

63  Paragraph 4 does not provide that such hirings may be made in the manner that is the cause of concern. No basis
was submitted for considering that such a result is implicit in paragraph 4.

64 Paragraph 4 is, as it is stated, consistent with the protective function of s. 11 because it effectively restrains
proceedings that might otherwise be brought against the Applicant for making further hirings. It is conceivable in
principle that hirings might be made in a way that would raise issues of the kind raised in Richtree Inc., Re, supra. In such
circumstances, having regard to the approach taken by the Court in Richtree, the aggrieved parties would apparently be
able to seeks appropriate relief from the Court as part of administrative or supervisory jurisdiction in respect of orders
made by the Court under the CCAA. That would be an appropriate context in which to address the question of whether
there is a conflict between the Collective Agreement and/or the LRA on the one hand and the CCAA and/or the Initial
Order on the other. In the present circumstances, it is unnecessary to address the matter and there is no fact situation
before the Court to allow it to be addressed properly.

Paragraph 6
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65 The objection taken to the phrase "but not required" in paragraph 6 is that Automotive regards the phrase as staying
its obligations to pay various kinds of post-filing employee compensation, including in particular special payments to
the pension plan.

66  Under the DIP Approval Order, the Court approved the DIP Facility on the terms and subject to the conditions
contained in the DIP Term Sheet and Commitment Letter dated July 18, 2007. As noted, the Commitment Letter
precludes Automotive from making distributions not contemplated in approved cash flows and the cash flow filed with
the Court stated that special payments under the pension plans would not be made. These features link the DIP Approval
Order to the paragraph 6 provision in the Initial Order that the specified kinds of payments are not required to be made.
That is to say, the Initial Order and the DIP App4oroval Order are an integrated arrangement. The rationale given
for this arrangement in the records is that Automotive will not be in a position to carry on business and will not have
available funds without the DIP Facility and the terms on which the DIP Lender is prepared to commit to the DIP
Facility are as stated.

67  Automotive states in its factum that it has continued to pay all wages and vacation pay during the course of this
CCAA proceeding and intends to continue such payments and that the DIP Loan will, subject to certain conditions,
provide advances to facilitate payment of statutory severance obligations.

68  The Initial Cash Flow provides for certain operating disbursements in respect of "Payroll, Payroll Taxes, Benefits,
Severance, Other". The associated note states:

The Forecast [Initial Cash Flow] assumes that payments are made for medical and health benefits and current
service pension payments will be made while a plant is operating and then cease on the end of production date. The
Forecast does not provide for the payment of any special pension payments as it is assumed these will be stayed
in a CCAA filing.

69  The Court has approved the DIP Facility and, subject to this motion, the Initial Order. It is obvious that the DIP
Facility and the Initial Order are integrally related. In consequence, if Automotive were to fail to use the funds available
under the DIP Facility for the purposes that have been indicated for those funds in these CCAA proceedings, that would
be a matter that might properly found a motion to the Court for relief. So the phrase "but not required" in paragraph 6
does not given Automotive a carte blanche to withhold contemplated payments, contrary to a suggestion that was made
against the paragraph in the course of the hearing.

70  On the other hand, it is clear that the effect of the terms of the DIP Approval and paragraph 6 of the Initial Order
is that Automotive, under the Order, is "not required" to make the special payments under its Pension Plans that would
otherwise be required.

71 The requirement for the making of such special payments is a statutory requirement. The special payments are
provided for in the pension benefits regime under the PBA and the related regulations, as set out in the relevant provisions
excerpted above.

Jurisdiction under the CCAA re the Special Payments

72 The USW and the CAW submitted that the obligation under the pension benefits statutory regime to make
special payments is an obligation under their respective collective agreements with Automotive. Those agreements require
Automotive to maintain pension plans for members having certain specific features, principally relating to the amount
of the pension to be earned and paid for the period of employment served by the employee. It was not shown that
any provisions in the collective agreements do expressly require Automotive to comply with the statutory regime as to
special payments. Rather, the submission seemed to be that because Automotive has an obligation under the Collective
Agreement to maintain the pension plan and also has a statutory obligation in respect of pension plans it maintains to
make certain special payments, that the contractual obligation impliedly includes the statutory obligations and therefore,
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any relief from the statutory obligation also constitutes relief from the contractual obligation under the Collective
Agreement. Whenever it is argued, as here, that a term should be implied in a contract, the necessary question is why that
is so and in this case, no answer is evident from the submissions. The implication was perhaps that it is self-evident but
that may be debatable. The pension plan provisions in the collective agreements are addressed to the pension benefits
that the plan is required to make available to the members and not to how that is to be done. On this basis, it would
seem to be a stretch to say that just because a pension plan is required to conform to the statutory regime, the company
sponsoring the plan has impliedly agreed with the bargaining agent to do so. This would suggest that all that the company
has agreed to do in the Collective Agreement is to maintain a plan that provides for the benefits contracted for in the
collective bargain.

73 However, that analysis may be unduly technical for purposes of the issues on this motion. The commitment of
Automotive in its collective agreement to maintain pension plans would given rise to a reasonable expectation that it
would keep those plans in good standing in accordance with applicable regulatory requirements designed to ensure that
the plans will be able to meet their payment obligations. Moreover, at least one of the pension plans contains a provision
which requires the making of all payments required by the applicable statutes. So the better approach is probably to
regard the maintenance of the special payments as effectively contemplated by the collective agreements.

74  Even so, this consideration would be relevant to the issue of the jurisdiction of the Court to make the impugned
order only if this relationship to the collective agreements gives rise to jurisdictional considerations that are different
from those that arise by reasons of the payments being required pursuant to the PBA.

75 As observed by the Supreme Court of Canada in its decision in Health Services & Support-Facilities Subsector
Bargaining Assn. v. British Columbia, 2007 SCC 27 (S.C.C.) at paragraph 86, collective bargaining is a fundamental
aspect of Canadian society, which has emerged as the most significant collective activity through which the freedom of
association protected by s. 2(d) of the Charter is expressed in the labour context. Recognizing that workers have the right
to bargain collectively reaffirms the values of dignity, personal autonomy, equality and democracy.

76  This fundamental process of collective bargaining is entrenched in the laws of Ontario by the LRA, which provides
a comprehensive scheme for employment relations. Among other things, that statute directs that:

(a) there shall only be one collective agreement in force between a trade union and an employer;

(b) the trade union that is a party to the collective agreement is recognized as the exclusive bargaining agent of the
employees in the bargaining unit defined therein;

(c) the collective agreement is binding upon the employer and the employees;

(d) the collective agreement shall not be terminated by the parties before it ceases to operate in accordance with its
provisions or the statute without the consent of the Labour Board on the joint application of the parties;

(e) a provision of a collective agreement may only be revised on the mutual consent of the parties;

(f) no employer and no person acting on behalf of an employer shall interfere with the representation of employees
by a trade union; and,

(g) no employer shall, so long as a trade union continues to be entitled to represent the employees in a bargaining
unit, bargain with or enter into a collective agreement with any person on behalf of or purporting, designed or
intended to be binding upon the employees in the bargaining unit or any of them.

77 Based on these elements of the LR A, it appears that the employees cannot legally terminate their employment under
their collective agreement before "it ceases to operate in accordance with its provisions or the LRA without consent of
the O.L.R.B. on the joint application of the parties". The USW submits that therefore, the employees cannot legally
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terminate their services. However, whether this is so would depend first on whether the making of the Initial Order or
its terms would allow the Collective Agreement to be terminated. No submissions were made that assist on this point.

78  Secondly, since the LR A provides that the Collective Agreement could be terminated with the consent of the Board,
there is a question whether that consent could be obtained — a matter that was not canvassed in the submissions.

79  The above considerations relating to the LRA do not suggest that the relationship of the PBA requirements for
special payments to the collective agreements should be considered to give those requirements any jurisdictional status
for the issues in this case that would go beyond the implications that arise from the fact of those requirements being
imposed pursuant to statute.

80  This result is not altered by the Court's recognition that collective bargaining is a fundamental aspect of Canadian
society involving the exercise of the freedom of association protected by s. 2(d) of the Charter. It was not suggested that
the Initial Order constitutes a breach of the Charter rights of the employees.

81  The Moving Parties rely upon the decision of Farley J. in United Air Lines, Inc., Re (2005), 45 C.C.P.B. 151 (Ont.
S.C.J. [Commercial List]) as authority for the proposition that a CCAA debtor must in all circumstances continue to
make special payments post-filing. United Air Lines involved a motion brought by UAL for an order authorizing it to
cease making contributions to its Canadian pension plans. UAL applied for protection from its creditors pursuant to
section 18.6 of the CCAA, whereby it sought recognition of a Chapter 11 proceeding in the United States. UAL had
filed for bankruptcy protection in the United States in December 2002 and filed under section 18.6 of the CCAA in 2003.
The motion was not brought until February 2005.

82 UAL was alarge U.S. corporation that was attempting to restructure. It had an international workforce, including
a small Canadian workforce. In its motion, it was seeking authority to cease making all contributions to its Canadian
pension plans even though it continued to meet its pension funding commitments in all countries other than the United
States and Canada. UAL's U.S. employees and retirees had the benefit of the protections provided by the Pension Benefits
Guarantee Corporation, while the Canadian employees, as the beneficiaries of a federally regulated scheme, did not.
UAL had not presented any evidence of its inability to make the pension payments.

83  After reviewing all of the facts, Farley J. summarized as follows at paragraph 7:

As discussed above, the relative size of the Canadian problems vis-a-vis the U.S.A. problems is rather insignificant.
It would not seem on the evidence before me that payment of funding obligations would in any way cause any
particular stress or strain on the U.S. restructuring — given their relatively insignificant amounts in question. UAL
had no qualms about making such payments in the other countries internationally. Additionally there is the issue
of the U.S. situation having the benefit of the Pension Benefits Guarantee Corp. (as to which UAL would have
paid premiums) but there being no such safety net in Canada on the federal level (and thus no previous premium
obligation on UAL).

84 United Air Lines does not appear to stand for the proposition that all pension contributions, including special
payments, must in all cases be paid by a CCAA debtor absent an agreement with its unions and FSCO. On the contrary,
Farley J.'s decision states in paragraph 8 that it was made "on the basis of fairness and equity" after a consideration of
the facts and circumstances existing in that case.

85  Based on the decision of the Court of appeal for Quebec in Mine Jeffrey inc., Re, [2003] Q.J. No. 264 (Que. C.A.),
there is a reason to consider that the "not required" clause does not purport to abrogate the pension plan obligations.
It authorizes the company not to make payments on account of its obligations during the currency of the Initial Order.
Unpaid obligations would constitute debts of the company to be dealt with at the termination of its protection under
the CCAA: see Mine Jeffrey paragraphs 60 to 62.
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86 It was submitted that the text of the Mine Jeffrey decision at paragraph 57 shows that in that case there was
no suspension of the special payments obligation in respect of the employees who continued to work in the post-filing
period. The phrase in paragraph 57 that is relied on in this regard is that the monitor was authorized to suspend pension
contributions "except for employees whose services are retained by the monitor". This phrase is stated in the text to be a
translation. The text of the original version of the initial order in Mine Jeffrey is set out at paragraph 9 of the decision.
Paragraph [22] of the order authorizes the monitor to suspend "contributions to pension plans made by employees other
than those kept by the monitor". At paragraphs 10 and 11 of the decision, the text makes clear that, in respect of the
pension plan, the monitor advised that the payments that would continue to be paid were the current service payments,
which are described as monthly remuneration to the employees to be paid to them by being paid to the plan. Nothing is
said there about making any other payments to the plan. Paragraphs 68 and 70 express the Court's rejection of paragraph
16 of the Court's Order of November 29, 2006 which exempted the monitor from the collective agreements. However,
paragraphs 54 and 55 of the decision deal with the suspension by the Court of payments to offset actuarial liability,
which would seem to be payments in the nature of the special payments that are in issue in the present case. At paragraph
55 the Court gave its opinion that it was within the power of the Superior Court to suspend those payments. The Court
of Appeal may have been making a distinction between the powers of the monitor and the Court.

87 Based on the analysis set out earlier in these reasons, even if it is correct to view the "not required" provision
as abrogating provisions of pension plan statutory law, the Court has the jurisdiction under the CCAA to make an
order under the CCAA which conflicts with, and overrides, provincial legislation. There is no apparent reason why this
principle would not apply to an order made under the CCAA which conflicts with the PBA.

88  Reference was made to s. 11.3(a) of the CCAA, which provides that no order made under s. 11 is to have the effect
of prohibiting a person from requiring payment for services provided after the order is made. The Applicant is paying
the wages and the current service obligations under the pension plans of the employees who continue to be employed.
The special payments do not relate exclusively to the continuing employees. It is not shown (and does not seem to be
submitted) that the amounts that might be required under the special payments arise from or are in connection with the
current service obligations to the plan (assuming those obligations are paid in due course). The most that can be said on
the basis of the material now before the Court is that the fact that Automotive continues to operate with employment
services being provided by Plan members may occasion some change in the amounts that were due and the payments
that were required to be made as at the time of the CCAA filing, but what that amount might be and how, if at all,
it could be attributed materially to the continuing service as opposed to other factors such as plan asset valuation is
impossible to determine.

89 Accordingly, this point does not alter the conclusion that the Court has the jurisdiction to approve the "not
required" clause, notwithstanding its effect in respect of the special payments.

Exercise of the Statutory Discretion under the CCAA

90  There is a separate question raised whether it is a proper exercise of the discretion of the court for it to approve
the provision in question. That question must be addressed in the context discussed above.

91  The evidence before this Court is that Automotive is incapable of making the special payments. Automotive does
not have the funds necessary to make the special payments. As at July 19, 2007, Automotive had no cash of its own.
In the five-week period from July 19, 2007 to August 25, 2007, Automotive had negative cash flow from operations of
approximately $5 million. It is forecast that in the four-week period from August 26, 2007 until September 22, 2007
Automotive will have negative cash flow of approximately an additional $12 million. Since filing, Automotive has been
wholly dependent on the DIP Loan to fund all disbursements.

92  Two other important considerations are evident in the present case. First, for the reasons given above, the effective
suspension of special payments is a feature of the integrated arrangement which was made available by Chrysler as the
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DIP Lender and which was the arrangement which enabled the company to continue in operation. So there was and is
a very good reason for the Court to approve that arrangement.

93  Secondly, the moving parties each had a full opportunity to object to the approval of the DIP Facility and none
of them did so, even though it was clear from the terms of the DIP Facility and the terms of the Initial Order that
they are an integrated arrangement. Instead of objecting to the DIP Facility, they have allowed it to be approved and
have objected only to the related provisions of the Initial Order. In proceeding this way, it appears they have avoided
facing the question whether if they opposed the DIP Approval Order for the reasons they now advance in respect of
the special payments, the DIP Lender might have resisted their demands at the first moment, to the detriment of the
continuing employment of members, and they now seek to raise the issue now that the DIP lender is in place and has
been advancing funds, in circumstances where the only practical consequence could be to raise the question which would
have appropriately been raised at the earlier stage.

94 Chrysler submitted that this conduct is a collateral attack on the DIP Approval Order and should not be
countenanced by the Court.

95  The Initial Order was approved on July 19, 2007 with a provision in paragraph 3 providing for a further hearing
on July 30, 2007 (the "Comeback Date") at which time the Initial Order could be supplemented or otherwise varied. On
July 30, 2007 the Court ordered the approval of the DIP Facility. It ordered an extension of the Stay Period to August
24, 2007.

96  The Court did not make any order to supplement or vary the Initial Order in any other respects. Neither did it
make any order to the contrary. Nor does it appear from the recitals in the DIP Approval Order that the Court was
asked on that motion to deal with the Initial Order in other respects. Stinson J., in his endorsement of July 30, 2007
approving the issuance of the DIP Approval Order, recorded the requests on behalf of the Superintendent and the USW
that he record their respective clients' reservation of rights in relation to the pension fund payment and other matters
referenced in paragraphs 6(a), 11(b) and (d) and paragraph 26 of the Initial Order. Since this reservation was recorded
at the same time as the DIP Approval Order was granted and without any order being granted at that time to deal with
any variations to the Initial Order, this raises a question of whether it is fair to regard the motion now before the Court
as a collateral attack on the DIP Approval Order.

97 It is important that, in the Initial Order at paragraph 34, the DIP Facility was ordered to be on the terms
and conditions in the DIP Term Sheet and Commitment Letter dated as of July 18, 2007 which was approved in that
paragraph subject to a further hearing on the Comeback Date. Covenant No. 1 in the DIP Term Sheet and Commitment
Letter provides that the Borrower shall not without the Lender's prior written consent make any material disbursement
unless it is contemplated in the initial cash flow or any subsequent cash flow approved by the Lender.

98 Asnoted earlier, on the motion to approve the Initial Order the Court had affidavit information from Automotive
that the DIP Loan does not provide for the funding of any special payments, along with a copy of the cash flow which
states that no provision is made for the payment of any special pension payments.

99 So, based on the above analysis, the Court, in the Initial Order, by reason of paragraph 34 (as to which no
reservation of a right to object has been made or is now asserted), has ordered that the DIP Loan is not to be applied
to special payments except with the consent of the DIP Lender.

100  The Superintendent seeks an order requiring the Applicant to pay the Special Payments. For the reasons given
above, such an order would constitute a collateral attack on DIP Approval because the evidence is that the Applicant has
no funds available to it other than the DIP Loan. Consequently, the order the Superintendent requests would effectively
order the Applicant to use the DIP Loan for a purpose which, pursuant to paragraph 34 of the Initial Order, is not
permitted.
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101  Chrysler's agreement to act as DIP lender is based on the fact that the Applicant's supply is required to maintain
Chrysler's own just-in-time vehicle manufacturing operations. The Superintendent submits that if Chrysler has concluded
that it requires the output derived from the labour of the employees, then it is only fair and equitable that Chrysler bears
the cost, in terms of remuneration to the employees including special payments to the Pension Plans, of that labour.

102 In the decision in Ivaco Inc., Re (2005), 47 C.C.P.B. 62 (Ont. S.C.J. [Commercial List]) at paragraph 4 (affirmed
(2006), 275 D.L.R. (4th) 132 (Ont. C.A.), leave to appeal granted [2006] S.C.C.A. No. 490 (S.C.C.)) at the first instance,
Farley J. characterized the nature of special payments, stating that "notwithstanding that past service contributions
could be characterized as functionally a pre-filing obligation, legally the obligation pursuant to the applicable pension
legislation is a 'fresh' obligation".

103 The amount of the outstanding special payments in the present case appears to have been determined prior to
the Initial Order based on information relating to the pre-filing period. It is not apparent that the continuation of the
operations of the Applicant in the post-filing period has given rise to an increase in the amount of the special payments
from the amount that would otherwise have been applicable by reason of the pre-filing experience. Consequently, it
seems tendentious to characterize the outstanding special payments as the costs of operating in the post-filing period.

104  The Superintendent objects that the approach that has been taken by the Applicant in the present case has been
done without the requisite negotiation with the Superintendent and the pension plan stakeholders. In the decision in
United Airlines Inc., supra, Farley J. cited the example of a case where the company obtained specific relief from the
requirement to make special payments although current service costs were made. The Court, however, concluded that
such an arrangement "is not a 'given right' of the company" and is to be achieved "on a consensual basis after negotiation"
with the pension plan stakeholders.

105  If there had been an objection to paragraph 34 of the Initial Order, that might well have occasioned negotiations
of this kind, but there was no such objection. As noted, if there had been, each side could have assessed its own interests
vis-a-vis the position of the other and the extent to which it would take the risk of insisting on its position or instead seek
a compromise. Instead, what has happened is that the DIP Facility has proceeded without objection and the DIP Lender
has changed its position on the basis of the Court orders given to date and now, after it has done so, an effort is made to
put it in a position where it has no choice but to increase its funding or risk the loss of the continuing operations. This
might yield a negotiation but it would be a lopsided one by reason of the DIP Lender already having provided funding
in accordance with the Court orders.

106 The USW contends that its submissions in respect of paragraph 6 of the Initial Order are not in conflict with
paragraph 34 because they do not seek an order that the DIP Lender provide the funds that Automotive would require
to make the special payments or that Automotive make the payments, but only that it not be ordered that Automotive
is not required to make those payments.

107  Since the material before the Court is to the effect that Automotive had and has no funds and has no expectation
of having funds available which could be used to make the special payments, other than the monies available under the
DIP Facility, if the Court were now to countenance and make the amendment to paragraph 6 which the moving party
seeks, the necessary practical consequence of that amendment would be to allow pressure to be put on the DIP Lender
to increase its funding commitment to Automotive and consent to Automotive making the special payments, because
Automotive would otherwise be potentially vulnerable to proceedings to force it to meet its payment obligations and
there would inevitably be concerns about the consequences that could flow from default on its part. That situation would
be contrary to the expectations which both Automotive and the DIP Lender would reasonably have been entitled to
hold in respect of the Initial Order. It might well be different if the moving party had instead sought an order that the
"not required" clause in paragraph 6 should be subject to a proviso that it would not apply to the extent that payment of
such amounts could be funded out of monies other than from the DIP Facility. There is no alternative request for such
a proviso, perhaps because no one expects it would be of any use.
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108  So what remains is a request that the Court, in the exercise of its discretion under s. 11, should make an order that
would be contrary to the reasonable expectations of the Applicant and the DIP Lender based on the steps already taken
and the orders already granted under the CCAA in this proceeding. That would be unfair and it would not contribute
to the fair application of the CCAA in this case or as a precedent for others.

109  Moreover, the failure of the moving parties to reserve in respect of and then dispute paragraph 34 of the Initial
Order has the following unsatisfactory effect. If the moving parties had duly disputed paragraph 34 there would have
been an opportunity for the Court to consider what would have been the two opposing positions on whether the DIP
terms proposed by the DIP Lender should be accepted. If that question had properly been put in issue, then there would
also have been an opportunity for each side to consider whether it would seek to press its position or would compromise
for the sake of the respective potential benefits to each side. No such opportunity would exists with the request that is
now before the Court. So the request should not be granted.

110 For the reasons given above, there is no fair way at the present time to put the parties on a level playing field
for negotiation about the special payments. For the reasons mentioned at other points above, it is desirable to ensure
that there is an opportunity for such negotiation in CCAA circumstances, as an important means of achieving the most
satisfactory arrangements for all concerned to the extent possible. With these considerations in mind, it is appropriate
to take into account that the period of the application of the Initial Order was extended by Court order and will expire
on the date set by the last such Order unless further extended. If a motion is made for a further extension of the Initial
Order beyond its present expiry date, there would seem to be no basis in the above reasons to object to the legitimacy of
interested parties raising an objection to paragraph 6 at that time, provided they are also prepared to object to paragraph
34.

Paragraph 11

111 The objection taken by the USW is that the provisions of s. 11 are open to an interpretation that would permit
Automotive to repudiate its collective agreements with the USW's members.

112 Paragraph 11 is stated to be subject to covenants in the Definitive Documents as defined in the Initial Order. (They
appear to be certain security documents.) The provision does not state that the right to terminate is subject only to such
covenants. No mention is made in paragraph 11 of other obligations to which the Applicant may or may not be subject.

113 The USW seeks to have the rights provided for in clauses (b) and (d) of paragraph 11 made subject to all applicable
collective agreements and labour laws. Those rights can only be exercised by agreement with the affected employees or
other counterparty or under a plan filed under the CCAA, failing which the matters are to be left to be dealt with in
any plan of arrangement filed by the Applicant under the CCAA. Nothing in the provision purports to abrogate any
applicable collective agreement or labour laws. No reason was advanced why the authorized bargaining agent could not
withhold agreement to any proposed exercise of clause (b) or (d) and if Automotive then sought to deal further with
the matter pursuant to the CCAA there is no apparent reason why the matter could not be pursued against Automotive
in court under the CCAA.

114 Reference is made to the discussion set out earlier with respect to the provision in paragraph 4 relating to
further hirings. The comments made there are, with appropriate changes, applicable with respect to the issue relating
to paragraph 11.

Paragraph 26

115 The USW and the CAW object to the part of paragraph 26 which provides that the monitor, by fulfilling its
obligations under the Initial Order, shall not be deemed to have taken control of the business or be deemed to have "been
or become an employer of any of the Applicant's employees." [The word "employees" does not appear in the text of the
Order in certain of the materials, but it is obviously intended.]
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116  The USW objects to the provision on the basis that the determination of whether the monitor is an employer is
within the exclusive jurisdiction of the O.L.R.B. by reason of s. 69, s. 111 and s. 116 of the LRA. Section 69(2) of that
Act provides that a person to whom an employer sells its business becomes the employer (the "successor employer") for
the purposes specified in that section until the Board declares otherwise.

117 The Initial Order does not expressly purport to determine the application of s. 69(2) of the LRA, since it does
not refer to that Act. The application of paragraph 26 is stated to be limited to the monitor in its limited role under
the Initial Order, which leaves the Applicant in possession and control of the business and, therefore, as the employer .
This consideration has been regarded as determinative in finding such a provision to be acceptable: see the Mine Jeffrey
decision at paragraph [76].

118  The discussion in Mine Jeffrey ic., Re about a provision of this kind did not address statutory provisions such
as s. 69(2) of the LRA.

119  Asworded, it is not apparent that paragraph 26 warrants the concern expressed by the USW. It seems reasonable
to assume that if the monitor were to take action of a kind that would suggest that the monitor has started to act de facto
as the employer, in breach of paragraph 26, a motion might be brought before the Court under the CCAA and/or to
the Ontario Labour Relations Board and the matter would then be considered in the context of an actual fact situation
rather than in the present abstract and ill-defined circumstances. No order to give effect to the objection of the USW
and the CAW in respect of this feature of paragraph 26 is appropriate at the present time.

Paragraph 29

120 The USW objects that the immunity, or limitation of liability, provided to the monitor in the first sentence of
paragraph 29 is not within the jurisdiction of the Court under the CCAA, or if it is, the granting of this immunity is not
a proper exercise of the discretion of the Court. The impugned provision limits liability to gross negligence and willful
misconduct.

121  There was no reservation of rights in the endorsement of Stinson J. of July 30, 2007 with respect to this paragraph.

122 The USW cites no authority that has been decided with respect to the CCAA in support of its contention that the
limitation of liability is beyond the jurisdiction of the Court under the CCAA. In view of the stay jurisdiction of s. 11
of the CCAA and taking into account the "on such terms" jurisdiction under that section, it might seem that the better
view is that the Court does have the jurisdiction to make such an order and that the only issue is whether the grant of
limited liability of the kind specified is a proper exercise of the discretion of the Court.

123 The USW submits that other court decisions show that the Court does not have the jurisdiction to grant a
limitation of liability to the monitor of the kind set out in paragraph 29.

124 In GMAC Commercial Credit Corp. - Canada v. TCT Logistics Inc., [2006] 2 S.C.R. 123 (S.C.C.) ("T.C.T.
Logistics"), the Supreme Court of Canada held that the "boiler plate" immunization of the receiver, though not
uncommon in receivership orders, was invalid in the absence of "explicit statutory language" to authorize such an extreme
measure:

Flexibility is required to cure the problems in any particular bankruptcy. But guarding that flexibility with boiler
plate immunizations that inoculate against the assertion of rights is beyond the therapeutic reach of the Bankruptcy
and Insolvency Act.

As Major J. stated in Crystalline Investments Ltd. v. Domgroup Ltd., 2004 SCC 3 (CanLII), [2004] 1 S.C.R. 60, 2004
SCC 3:
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...explicit statutory language is required to divest persons of rights they otherwise enjoy at law... [S]o long as the
doctrine of paramountcy is not triggered, federally regulated bankruptcy and insolvency proceedings cannot
be used to subvert provincially regulated property and civil rights. [para. 43]

125 The USW also relies on s. 11.8(1) of the CCAA. Indeed, subsection 11.8(1) explicitly exempts a monitor from
liability in respect of claims against the company which arise "before or upon the monitor's appointment":

Notwithstanding anything in any federal or provincial law, where a monitor carries on in that position the business
of a debtor company or continues the employment of the company's employees, the monitor is not by reason of
that fact personally liable in respect of any claim against the company or related to a requirement imposed on the
company to pay an amount where the claim arose before or upon the monitor's appointment.

126 The decision in TCT Logistics Inc. did not deal with the CCAA. The monitor in that case had been appointed by
the Court with a mandate to hire employees and carry on the business, but in the present case the monitor is restricted
from hiring any employees and Automotive remains the employer of all of the unionized employees. The statements
quoted from the TCT Logistics Inc. decision are made in the context of a consideration of the issue whether a bankruptcy
court judge can determine successor rights issues relating to the LRA. The immunity given in that case was that no action
could be taken against the interim receiver without the leave of the Court.

127 Section 11.8(1) deals with the situation where a monitor carries on in that position the business of a debtor
company or continues the employment of the company's employees and it provides a blanket immunity against claims
which arose before or upon the monitor's appointment. It is understandable that in the situation addressed in the section
that the immunity would be limited to such claims and that it would be a blanket immunity in respect of such claims. The
existence of s. 11.8(1) does not given rise to any implication as to what kind of limitation of liability would be reasonable
in respect of a monitor with the limited powers given in the present case.

128  The specific wording in paragraph 29 of the Initial Order is consistent with the standard limitation of liability
protections granted to monitors under the standard-form model CCAA Initial Order, which was authorized and
approved by the Commercial List Users' Committee on September 12, 2006.

129  That is, of course, not determinative but it suggest that the clause has received serious favourable consideration
from members of the bar in a context unrelated to particular party interests.

130  The monitor submitted in its factum a list of twelve recent CCAA proceedings in which orders have been granted
with similar provisions to the limitation of liability in this case. This would seem to suggest that in those cases the clause
limiting liability was not disputed or, if it was, the Court found the clause to be acceptable.

131  For these reasons, paragraph 29 is acceptable.
Paragraph 4 of the CRO Order

132 The USW advances the submissions made with respect to jurisdiction as regards the monitor based on 7CT
Logistics Inc. against the clause limiting the liability of the CRO.

133 Automotive does not have D&O insurance in place. The protection set out in paragraph 4 of the CRO Order
can reasonably be regarded as a fundamental condition of Axis Consulting Group Inc. and Mr. Rutman's agreement to
accept and continue as CRO. Automotive would probably be severely restricted in its ability to appoint a capable and
experienced Chief Restructuring Officer without the ability to offer a limitation on potential liability.

134 The USW's claim that the Court does not have authority to grant this protection to the CRO is contrary to
established practice. These protections are consistent with limitations of liability granted to Chief Restructuring Officers
in other CCAA proceedings, and are consistent with the protections granted to Monitors under the standard-form CCAA
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Initial Order. The same or similar language was used in paragraph 19 of the Order of July 29, 2004 in the Stelco Inc.
CCAA proceedings and in paragraph 3 of the Order of November 28, 2003 in the Ivaco Inc. CCAA proceeding, both
granted by Farley J.

135 In ICR Commercial Real Estate (Regina) Ltd. v. Bricore Land Group Ltd., [2007] S.J. No. 154 (Sask. Q.B.)
the Saskatchewan Court of Queen's Bench upheld a similar limitation of liability for the Chief Restructuring Officer of
Bricore. In dismissing a motion to lift the stay against the Chief Restructuring Officer, Koch J. stated:

The [CCAA] is intended to facilitate restructuring to serve the public interest. In many cases such as the present it
is necessary for the Court to appoint officers whose expertise is required to fulfill its mandate. It is clearly in the
public interest that capable people be willing to accept such assignments. It is to be expected that such acceptance
be contingent on protective provisions such as are included in the order of May 23, 2006, appointing Mr. Duval.
It is important that the Court exercise caution in removing such restrictions; otherwise, the ability of the Court to
obtain the assistance of needed experts will necessarily be impaired. Qualified professionals will be less willing to
accept assignments absent the protection provisions in the appointing order.

136  The Saskatchewan Court of Appeal upheld the decision [2007 CarswellSask 324 (Sask. C.A.)].

137  The terms of the limitation of liability given to the CRO are similar to the limitation in the indemnity ordered in
paragraph 21 of the Initial Order to be given by the Applicant to the directors and officers of the Applicant. The moving
parties have not requested any amendment of that paragraph.

138  Itis hard to imagine how a prospective CRO would be prepared to take on the responsibilities of that position in
the context of a situation like the present one, fraught as it is with obvious conflicting interests on the part of the different
parties involved and a background of action in the work place and litigation in court, without significant protection
against liability.

139 Paragraph 4 of the CRO Order appears satisfactory for the above reasons.
Conclusion
140  For the reasons given above, the motions are dismissed.

141  Counsel may make written submissions as to costs if necessary.
Motions dismissed.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
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Court File No. CV-15-000011169-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

THE HONOURABLE MR. ) WEDNESDAY, THE 13™

JUSTICE NEWBOULD DAY OF JANUARY, 2016

IN THE MATTER OF THE COMPANIES” CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT
OF ESSAR STEEL ALGOMA INC., ESSAR TECH ALGOMA INC,,
ALGOMA HOLDINGS B.V., ESSAR STEEL ALGOMA (ALBERTA) ULC,
CANNELTON IRON ORE COMPANY AND ESSAR STEEL ALGOMA INC. USA

Applicants

I
R 3 .

ORDER

(Re: Suspension of Special Payments)

THIS MOTION, made by Essar Steel Algoma Inc., Essar Tech Algoma Inc., Algoma
Holdings B.V., Essar Steel Algoma (Alberta) ULC, Cannelton Iron Ore Company and Essar
Steel Algoma Inc. USA (together, the “Applicants”), pursuant to the Companies’ Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”) for an order suspending the
Special Payments (as this term is defined below) for the duration of the CCAA Proceedings
(as that term is defined below); was heard this day at 330 University Avenue, Toronto,

Ontario.

ON READING the affidavit of Rajat Marwah sworn December 20, 2015 (the
“Marwah Affidavit”), and the Exhibits attached thereto, the Fourth Report of the Monitor
dated December 18, 2015, and the Notice of Objection of the United Steelworkers together
with its Local 2724 and its local United Steelworkers Union Local 2251 (collectively, the



"USW”) and on behalf of the Applicants’ retirees (the “Retirees”); and on hearing the
submissions of counsel for the Applicants, the Monitor, the USW, the Retirees, the
Superintendent of Financial Services (the “Superintendent”), the Ad Hoc Committee of
Essar Algoma Noteholders, the Ad Hoc Committee of Junior Secured Noteholders, the Board

of Directors of Algoma, pita

Limited,. anof —H@D/Png/r\;Q'] el 7{./*1(.5:

-

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the
Motion Record is hereby abridged and validated so that this Motion is properly returnable

today and hereby dispenses with further service thereof.
SUSPENSION OF SPECIAL PAYMENTS

2. THIS COURT ORDERS that payment of the amounts owing to the Essar Steel
Algoma Inc. Pension Plan for Hourly Employees, the Essar Steel Algoma Inc. Pension Plan
for Salaried Employees, and the Essar Steel Algoma Inc. Wrap Pension Plan (together, the
“Defined Benefit Pension Plans”), pursuant to paragraphs 15(3)2 and 3 of O. Reg. 202/02,
other than current service costs (such payments being the “Special Payments”), shall be
suspended for the duration of the Applicants’ CCAA proceedings (the "CCAA

Proceedings”).

3. THIS COURT ORDERS that for the duration of the CCAA Proceedings, no person,
including the USW, the retired and former members (or the surviving spouse of any such
member) of the Defined Benefit Pension Plans (whether or not such member was
represented by a union when the member was employed with the Applicants) (the
“Retirees”) or the Superintendent, shall bring a motion to compel the Applicants to pay the

Special Payments to the Defined Benefit Pension Plans.

4. THIS COURT ORDERS that no action or other proceeding may be commenced
against the Applicants or any of their directors, officers or agents by any person, including

the USW, the Retirees or the Superintendent, in connection with the suspension of the



payment of the Special Payments or due to the Applicants having not paid the Special

Payments to the Defined Benefit Pension Plans.
GENERAL

5. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States or
any other jurisdiction to give effect to this Order and to assist the Applicants, the Monitor
and their respective agents in carrying out the terms of this Order, including the United
States Bankruptcy Court for the district of Delaware. All courts, tribunals, regulatory and
administrative bodies are hereby respectfully requested to make such orders and to provide
such assistance to the Applicants and the Monitor, as an officer of this Court, as may be
necessary or desirable to give effect to this Order or to assist the Applicants and the Monitor

and their respective agents in carrying out the terms of this Order.
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2009 CarswellOnt 4469
Ontario Superior Court of Justice [Commercial List]

Fraser Papers Inc., Re

2009 CarswellOnt 4469, 2009 C.E.B. & P.G.R. 8350 (headnote only), [2009]
0.J. No. 3188, 179 A.C.W.S. (3d) 515, 55 C.B.R. (5th) 217, 76 C.C.P.B. 254

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, C-36, AS AMENDED

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR ARRANGEMENT WITH
RESPECT TO FRASER PAPERS INC., FPS CANADA INC., FRASER PAPERS HOLDINGS INC., FRASER
TIMBER LTD., FRASER PAPERS LIMITED and FRASER N.H.LLC (collectively, the "Applicants")

Pepall J.

Judgment: July 16, 2009
Docket: CV-09-8241-O0CL

Counsel: M. Barrack, R. Thornton for Applicants

R. Chadwick, C. Costa for Monitor

P. Griffin for Directors

D. Chernos for Brookfield Asset Management Inc.

K. McEachern for CIT Business Credit Canada Inc.

T. Wallis for Régie des rentes du Québec

D. Wray, J. Kugler for Communications, Energy, and Paper Workers Union of Canada

C. Sinclair for United Steelworkers

J. Michaud for New Brunswick Regional Council of Carpenters, Millwrights and Allied Workers, Local 2540

Subject: Insolvency; Corporate and Commercial

MOTION for suspension of payments to fund going concern unfunded liability or solvency deficiencies of pension plans.
Pepall J..

Relief Requested

1  The Fraser Group ("the Applicants") consists of a number of related companies that carry on an integrated specialty
paper business with paper, pulp and lumber operations. For fiscal 2008, the Applicants had consolidated net sales of
approximately $688.6 million and suffered a net loss of $71.9 million. For the four months ended May 2, 2009, the
Applicants recorded a net loss of $22.1 million on consolidated net sales of $202.8 million. On June 18, 2009, Morawetz
J. granted the Applicants protection from their creditors and a stay of proceedings pursuant to the Companies' Creditors
Arrangement Act (the "Initial Order"). He adjourned the Applicants' request that the stay applied to special payments
in respect of unfunded and going concern and solvency deficiencies with respect to certain pension plans. On June 18,
2009, the Applicants obtained recognition and provisional relief in an ancillary proceeding pursuant to Chapter 15 of
the United States Bankruptcy Code in the U.S. Bankruptcy Court for the District of Delaware.

2 This motion addresses the need for the Applicants to make past service contributions or special payments
to fund any going concern unfunded liability or solvency deficiencies ("special payments") of certain pension plans
during the stay period as that term is defined in the Initial Order. The Applicants seek to suspend those payments.
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Current service payments or normal cost contributions are not in issue. The Applicants are supported by the Monitor,
PricewaterhouseCoopers Inc., the Directors and one of the DIP lenders, Brookfield Asset Management Inc. Brookfield
also directly or indirectly owns 70.5% of the outstanding common shares of Fraser Papers Inc. The other DIP lender,
CIT Business Credit Canada Inc., the Superintendent of Pensions for New Brunswick, the Minister of Business New

Brunswick, and la Régie des rentes du Québec I are all unopposed to the relief requested. The Communications, Energy
and Paper Workers Union of Canada and its local unions 4N, 6N, 29,189,894, and 2930 ("the CEP") who represent
approximately 660 employees at facilities in New Brunswick and Quebec oppose the request. They are supported by the
United Steelworkers and the New Brunswick Regional Council of Carpenters, Millwrights and Allied Workers, Local
2540.

3 On June 30, 2009, I granted the relief requested which was limited to special payments and ancillary relief with
reasons to follow. These are the reasons in support of the order granted.

Facts

4  The Applicants sponsor five defined benefit pension plans in three jurisdictions: two in New Brunswick (an hourly
and a salaried plan), two in Quebec (an hourly and a salaried plan) and one in the United States. 2297 retirees and 1412
active employees are members of the plans. The Applicants also sponsor one defined contribution plan in the U.S. with 2
active members and 7 retirees and three unfunded supplementary employee retirement plans ("SERPs"), one in Canada
and two in the US. The Applicants' accrued pension benefit obligations in the five plans and the SERPs exceed the value
of the plans assets by approximately $171.5 million as at December 31, 2008. This figure is based on information received
by Fraser Papers Inc. from its actuaries for the purpose of preparing annual audited financial statements. The Applicants
are not required to fund the U.S. defined contribution plan for the balance of 2009 and 2010.

5  Changes in global capital markets and borrowing rates have affected the funded status, funding requirements, and
pension expense for the plans. Based on market conditions, regulatory filing requirements and preliminary estimates, the
Applicants expect that they will be required to make special payments in the amount of $13.5 million in 2009 in respect
of the pension deficits with respect to the plans. This is in addition to the $3.3 million required to be paid in 2009 on
account of normal cost contributions to the plans.

6 In 2010, the Applicants estimate that they will be required to pay approximately $34.7 million to fund the pension
deficits and $5.1 million for normal cost contributions. The Applicants have no ability to pay the special payments or
the combined 2010 funding obligations from cash flow generated by the business.

7  According to the Monitor, the Applicants are current with all their actuarial filings with the pension regulators.
In 2008, actuarial valuations as at December 31, 2007 were filed with the New Brunswick regulator for the two plans in
New Brunswick and an updated actuarial valuation as at December 31, 2006 for the Quebec salaried plan was filed in
Quebec in April, 2008. Based on the latest filed actuarial valuations and the current 10 year extended amortization period
with respect to the special payments, the monthly special payments in respect of pension deficits for the balance of 2009
amount to $4,693,302 and for 2010, $7,831,857. The next special payments were due on June 30, 2009 and amounted
to $380,397. Based on estimates prepared by the Applicants' director of pension administration, a Certified General
Accountant with 25 years experience, the Applicants anticipate that they will be required to increase their 2009 special
payments by an additional $7.4 million in December, 2009 and in 2010 by an additional $24.6 million.

8 The term sheets in support of the DIP financing were finalized the evening of June 17, 2009, and the financing
requirements were not marketed externally to other potential lenders given the nature of the industry and the willingness
of the existing lenders to fund ongoing operations. On June 18, 2009, Morawetz J. [2009 CarswellOnt 3658 (Ont. S.C.J.
[Commercial List])] approved certain DIP term sheets and financing up to $46 million, of which approximately $20
million has been authorized by the lenders. He authorized the Applicants to enter DIP financing agreements with CIT
Business Credit Canada Inc. and Brookfield Asset Management Inc. Under the latter's agreement, the Applicants are
unable to pay the special payments without the lender's prior written consent and payment of same constitutes an event
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of default. Absent DIP financing, the Applicants are unable to continue in business. The cash flow forecast contemplates
payment of salaries, wages, vacation pay, and current pension funding obligations but not special payments.

9 The CEP is party to five collective agreements in New Brunswick, one of which expires on June 30, 2009, two
in Quebec, and one in the U.S. They provide for pension benefits although in argument counsel did not address any
particular provisions of them. Schedule "A" to these reasons sets forth the applicable statutory provisions that were
attached to the factum of CEP.

Positions of the Parties

10 The Applicants state that the special payments are pre-filing unsecured debts with no special status and relate to
employment services provided prior to filing. As in other cases, the Court should stay the obligation to pay. Failure to do
so would jeopardize the entire business of the Applicants and would be contrary to the purpose behind the CCAA4 order -
namely, to give the Applicants the opportunity to restructure for the benefit of all stakeholders. The CEP submits firstly
that no special payments are currently required. Any such obligations will arise after the June 18, 2009 Initial Order and
section 11.3 of the CCA A prohibits the suspension of claims resulting from obligations relating to services supplied after
an Initial Order. Secondly, the special payments are grounded in the terms and conditions of CEP's collective agreements
and they may not be unilaterally modified by the Applicants. Pursuant to section 11.3 of the CCAA, the members of
CEP are entitled to the benefit of a plan provided for in the collective agreement. That is in accordance with applicable
statutes. Thirdly, the relief requested by the Applicants is premature in that actuarial valuations have not been filed.
Lastly, CEP submits that the DIP agreements are unreasonable.

Issues

11 The issues for me to address are whether I have jurisdiction to suspend the special payments and, if so, whether
I should exercise that discretion and also grant ancillary relief.

Discussion

12 Inrecent years, a number of Canadian cases have addressed the interaction of employment and labour claims and
the obligations of insolvent employers as they relate to pensions. In analyzing these cases and the issues before me, it
is helpful to first examine general principles.

13 Employer pension contributions are described by M. Starnino, J-C Killey and C. P. Prophet in their article entitled
"The Intersection of Labour and Restructuring Law in Ontario: A Survey of Current Law".

In the case of a defined benefit plan, (i.e., a plan that promises to pay the beneficiaries of the plan a specific amount
in retirement) the amount of the current service contribution is determined using actuarial estimations having regard
to, among other things, the amount of the benefit to be provided, the demographics of the workforce and the
anticipated returns generated by the investments in which the pension plan is invested.

Second, if the pension plan is a defined benefit plan then an employer may be required to make additional
contributions to the pension plan called "special payments". The obligation to make special payments arises where
the original plan experience or investment performance differed from that assumed by the actuaries in order to
provide the benefit promised to employees and the plan develops either a going concern unfunded liability or a
solvency deficiency.

A going concern unfunded liability arises when it appears, based on a periodic actuarial assessment of the plan,
that the plan is insufficiently funded to pay the benefits that are or will become due, assuming that the pension
plan continues indefinitely. Once a going concern unfunded liability is identified, the employer is required to make
monthly special payments to fund the deficiency within fifteen years.
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A solvency deficiency arises when it appears, based upon a periodic actuarial assessment of the plan, that the plan's
current assets are insufficient to meet the obligations that would be due if the employer immediately discontinued
its business and the plan were wound up. In the case of a solvency deficiency, the employer is required to make
special payments to fix the deficiency within a five year time frame. Pending amendments will extend this period
to 10 years." 2
Directors may be liable in the event of a failure by a company to make a payment to a pension fund.

14 The CCAA has been and is to be broadly interpreted: ATB Financial v. Metcalfe & Mansfield Alternative Investments

II Corp. 3 This is in keeping with the purpose of the CCAA4, namely to facilitate restructuring. The Act is designed to
avoid the negative consequences of terminating business operations and to allow a company to carry on business. As
noted by Professor Janis Sarra, "There is a public policy interest in allowing for a certain transition period to allow
" 4

debtors to economically adjust in difficult markets in unsettled times.
15 The CCAA does not directly address employment or labour claims. The power to stay claims against a debtor
company is found in section 11 of the CCAA. Section 11.3 of the Act provides some limitation on the Court's discretion.
It states:

(3) A court may, on an initial application in respect of a company, make an order on such terms as it may impose,
effective for such period as the court deems necessary not exceeding thirty days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect
of the company under an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other
action, suit or proceeding against the company.

In addition, the Act of course provides for the compromise of claims against a debtor company.

16  As to the treatment of special payments in bankruptcy and insolvency proceedings, as noted by Messrs. Starnini,
Killey and Prophet, a trend has developed not to make special payments in the course of CCAA proceedings and such

payments do not enjoy any priority in bankruptcy. >

17 Courts in both Ontario and Quebec have addressed the issue of special payments in the context of a CCAA
proceeding and a debtor company that was party to a collective agreement. In Collins & Aikman Automotive Canada

Inc., Reﬁ, Spence J. concluded that the Court had jurisdiction to permit the debtor to refrain from making special

payments. Similarly, in AbitibiBowater inc., Re [2009 CarswellQue 4329 (C.S. Que.)]. 7 , Mayrand J. determined that the
Court had jurisdiction to authorize the suspension of Abitibi's obligation to finance the pension plan by suspending its

special payments. She followed the decisions of Mine Jeffrey inc., Re. 8, Papiers Gaspesia Inc. 9, and Collins & Aikman
Automotive Canada Inc. Like Spence J., she distinguished between rights that flow from a collective agreement and the
performance of obligations to give effect to those rights. In that case, she determined that the past service contributions
or special payments related to services provided prior to the Initial Order and therefore were not barred by section 11.3
of the Act.

18  In Nortel Networks Corp., Re 10, Morawetz J.'s decision did not address the issue of special payments but certain

other employee and union claims. He noted that employee claims, whether they were put forth by the union or by former
employees, are unsecured claims and do not have statutory priority. He observed that section 11.3 is an exception to
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the general stay provision and should be construed narrowly. "The CCAA contemplates that during the reorganization
process, pre-filing debts are not paid, absent exceptional circumstances and services provided after the date of the Initial
Order will be paid for the purpose of ensuring the continued supply of services....The triggering of the payment obligation
may have arisen after the Initial Order but it does not follow that a service has been provided after the Initial Order.
Section 11.3 contemplates, in my view some current activity by a service provider post-filing that gives rise to payment
obligations post-filing....The exact time of when the payment obligation crystallized is not, in my view, the determining
factor under section 11.3. Rather, the key factor is whether the employee performed services after the date of the Initial

Order." ' Performance of services is the determining factor, not crystallization of the payment obligation.

19  Decisions of courts of co-ordinate jurisdiction are not binding but are highly persuasive and ought to be followed

in the absence of strong reasons to the contrary: R. v. Cameron 12 and Holmes v. Jarrett . This is in the interests of
predictability, consistency, and stability in the administration of justice. This need is particularly evident in the current
economic climate where companies and their stakeholders including employees and unions require time to restructure
and stability in the law is an enabler in this regard. Until such time as an appellate court provides different guidance,
it seems to me that this line of cases should be followed. I also note that neither la Regie des rentes du Quebec nor the
Superintendent of Insurance for the Province of New Brunswick was opposed to the order requested by the Applicants.

20  Applying these cases, I conclude that I do have jurisdiction to make an order staying the requirement to make
special payments. The evidence indicates that these payments relate to services provided in the period prior to the Initial
Order and the collective agreements do not change this fact. In essence, the special payments are unsecured debts that
relate to employment services provided prior to filing. Furthermore, I am not being asked to modify the terms of the
pension plans or the collective agreements. The operative word is suspension, not extinction. In addition, the actuarial
filings are current and the relief requested is not premature.

21 I must then consider whether having concluded that I have jurisdiction, I should exercise it as requested by the
Applicants. Frankly, I do not consider either of the alternatives to be particularly appealing. On the one hand, one does
not wish to in any way jeopardize pensions. On the other hand, the Applicants have no ability to pay the special payments
at this time. Their ability to operate is wholly dependent on the provision of DIP financing. Furthermore, payment of
the special payments constitutes a DIP loan event of default. A bankruptcy would not produce a better result for the
employees with respect to the special payments in that they do not receive priority in bankruptcy. Claims in this regard
are unsecured. The relief requested by the Applicants, importantly in my view, does not extinguish or compromise or
even permit the Applicants to compromise their obligations with respect to special payments. Indeed, the proposed order
expressly provides that nothing in it shall be taken to extinguish or compromise the obligations of the Applicants, if

any, regarding payments under the pension plans. 14 Failure to stay the obligation to pay the special payments would
jeopardize the business of the Applicants and their ability to restructure. The opportunity to restructure is for the benefit
of all stakeholders including the employees. That opportunity should be maintained.

22 Asto the ancillary relief requested, it seems to me that it naturally flows from the aforesaid order. Given that I am
ordering that the special payments need not be made during the stay period pending any further order of the Court, the
Applicants and the officers and directors should not have any liability for failure to pay them in that same period. The
latter should be encouraged to remain during the CCAA process so as to govern and assist with the restructuring effort
and should be provided with protection without the need to have recourse to the Directors' Charge. I further understand
that the provisions of the proposed order are similar to those granted by Farley J. in Re Ivaco Inc., by Campbell J. in St.
Marys Papers Ltd. and most recently, by Mayrand J. in Re AbitibiBowater.

23 The other argument raised by CEP is that the terms of the DIP financing are unreasonable. Morawetz J. did
expressly approve the DIP financing and the term sheets. No motion was brought to amend his order in that regard.
Even if one disregards this procedural problem, the Monitor reported to the Court that, based on a comparison of the
principal financial terms of the two DIP financing arrangements with a number of other DIP packages in the forestry,
pulp and paper sector with respect to pricing, loan availability and certain security considerations, the financial terms
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of the DIP term sheets appeared to be both commercially reasonable and consistent with current market transactions.
The Monitor specifically referred to the treatment accorded to the special payment obligations. I also observe that no
evidence of any alternative DIP financing was advanced or even suggested.

24 For these reasons, the relief requested by the Applicants was granted. CEP requested that the Applicants pay its
costs of this motion and made submissions to this effect in its factum. If they are unable to agree, the Applicants are to
make brief written submissions on costs in response to the request by CEP. CEP is at liberty to file a reply if it so desires.

Schedule "A"
Industrial Relations Act, R.S.N.B. 1973, c. I-4

56(2) A collective agreement is, subject to and for the purposes of this Act, binding upon the employer and upon
the trade union that is a party to the agreement whether or not the trade union is certified and upon the employees
in the bargaining unit defined in the agreement.

Pension Benefits Act, S.N.B. 1987, c. P-5.1
50(1) Subject to section 59, a pension fund is trust property for the benefit of the beneficiaries of the fund.

50(2) The beneficiaries of the pension fund are members, former members, and any other persons entitled to
pensions, pension benefits, ancillary benefits or refunds under the plan.

51(1) If an employer receives money from an employee under an arrangement that the employer will pay the money
into a pension fund as the employee's contribution under the pension plan, the employer shall be deemed to hold
the money in trust for the employee until the employer pays the money into the pension fund.

51(2) For the purposes of subsection (1), money withheld by an employer, whether by payroll deduction or
otherwise, from money payable to an employee shall be deemed to be money received by the employer from the
employee.

51(3) An employer who is required by a pension plan to pay contributions to a pension fund shall be deemed to
hold in trust for the beneficiaries of the pension plan an amount of money equal to employer contributions due and
not paid into the pension fund.

51(4) If a pension plan is wound up in whole or in part, an employer who is required to pay contributions to the
pension fund shall be deemed to hold in trust for the beneficiaries of the pension plan an amount equal to employer
contributions accrued to the date of the wind-up but not yet due under the plan or regulations.

51(5) The administrator of the pension plan has a lien and charge upon the assets of the employer in an amount
equal to the amount that is deemed to be held in trust under subsections (1), (3) and (4).

51(6) Subsections (1), (3) and (4) apply whether or not the money mentioned in those subsections is kept separate
and apart from other money or property of the employer.

52 If the administrator of the pension plan is the employer and the employer is bankrupt or insolvent, the
Superintendent may act as administrator or appoint an administrator of the plan.

53 The administrator may commence proceedings in a court of competent jurisdiction to obtain payment of
contributions due under the pension plan, this Act and the regulations.

Labour Code, R.S.Q. c. C-27
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67. A collective agreement shall be binding upon all the present or future employees contemplated by the
certification.

The certified association and the employer shall make only one collective agreement with respect to the group of
employees contemplated by the certification.

68. A collective agreement made by an employers' association shall be binding upon all employers who are members
of such association and to whom it can apply, including those who subsequently become members thereof.

A collective agreement made by an association of school boards shall bind those only which have given it an exclusive
mandate as provided in section 11.

Supplemental Pension Plans Act, R.S.Q. c. R-15.1

6. A pension plan is a contract under which retirement benefits are provided to the member, under given conditions
and at a given age, the funding of which is ensured by contributions payable either by the employer only, or by
both the employer and the member.

Every pension plan, with the exception of insured plans, shall have a pension fund into which, in particular,
contributions and the income derived therefrom are paid. The pension fund shall constitute a trust patrimony
appropriated mainly to the payment of the refunds and pension benefits to which the members and beneficiaries
are entitled.

49. Until contributions and accrued interest are paid into the pension fund or to the insurer, they are deemed to be
held in trust by the employer, whether or not the latter has kept them separate from his property.
Motion granted.

Footnotes

1 It reserves its rights to return to Court if necessary to address any issues relating to current service payments to be made.
2 2009, Ontario Bar Association, Continuing Legal Education

3 2008 CarswellOnt 4811 (Ont. C.A.).

4 "Rescue! The Companies' Creditors Arrangement Act"Toronto: Thomson Carswell, 2007 at p.9.
5 Supra, Note 2 at p.18 and 31.

6 2007 CarswellOnt 7014 (Ont. S.C.J.).

7 May 8, 2009 Decision of Quebec Superior Court

8 [2003] R.J.Q. 420 (C.A. Que.)

9 [2004] Cam:00 40296 (QC.S.C.)

10 June 18, 2009 Decision of Ontario Superior Court

11 Ibid at para.

12 [1984] O.J. No. 683 (Ont. Prov. Ct.).

13 [1993] O.J. No. 679 (Ont. Gen. Div.).
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14 [1993] O.J. No. 679 (Ont. Gen. Div.).
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2009 CarswellOnt 4465
Ontario Superior Court of Justice [Commercial List]

Indalex Ltd., Re

2009 CarswellOnt 4465, [2009] O.J. No. 3165, 179 A.C.W.S. (3d) 267, 55 C.B.R. (5th) 64, 79 C.C.P.B. 104

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C,, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF INDALEX LIMITED,
INDALEX HOLDINGS (B.C.) LTD., 6326765 CANADIAN INC. AND NOVAR INC. (Applicants)

Morawetz J.

Heard: July 2, 2009
Judgment: July 2, 2009
Written reasons: July 24, 2009
Docket: CV-09-8122-00CL

Counsel: Linc Rogers, Katherine McEachern, Jackie Moher for Applicants

Ashley Taylor, Lesley Mercer for Monitor, FTI Consulting Canada ULC

Paul Macdonald, Jeff Levine for JPMorgan (DIP Lender)

Kenneth D. Kraft for SAPA Holding AB

Andrew Hatnay, Demetrios Yiokaris, Andrew Mckinnon for Keith Carruthers and SERP Retirees
B. Empey for Sun Indalex Finance LLC

John D. Leslie for U.S. Unsecured Creditors' Committee

G. Finlayson for U.S. Bank as Trustee for the Noteholders

Subject: Insolvency
MOTION by members of retirement plan for order to reinstate payment of supplemental pension benefits.
Morawetz J.:

1 I heard argument in this matter on July 2, 2009 at the conclusion of which I dismissed the motion with reasons
to follow. These are those reasons.

2 Members of the Indalex Supplemental Executive Retirement Plan or "SERP", (referred to collectively as the "SERP
Group") brought this motion for an order requiring the Indalex Applicants to reinstate payment of supplemental pension
benefits retroactive to April 2009.

3 The motion is opposed by the Indalex Applicants, the Noteholders and by the DIP Lender. Counsel to the DIP
Lender submits that if these payments are made, they would constitute an event of default under the DIP Agreement.
Such payments would need the consent or waiver from the DIP Lender which counsel submits, is not forthcoming.

4  The SERP Group have a contractual entitlement to pension benefits under the Supplemental Retirement Plan for
executive employees of Indalex Limited and associated companies (the "Supplemental Plan").

5 The Supplemental Plan is an unfunded and non-registered supplemental pension plan. Benefits under the
Supplemental Plan are paid out of the general revenues of the Indalex Applicants.
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6  Immediately after filing for CCAA protection on April 3, 2009, the Indalex Applicants informed the SERP Group
that their supplemental pension benefits were being stopped.

7  The situation confronting members of the SERP Group is very similar to that faced by certain former employees
of Nortel Networks ("Former Nortel Employees") who recently brought a motion requesting an order requiring the
Applicants in Nortel's CCAA proceedings (the "Nortel Applicants") to make payments which the Nortel Applicants
were contractually obligated to pay to Former Nortel Employees, relating to the Transitional Retirement Allowance
and any pension benefit payments Former Nortel Employees were entitled to receive in excess of the pension plan. The
motion was dismissed. (See Nortel Networks Corp., Re, 2009 CarswellOnt 3583 (Ont. S.C.J. [Commercial List]).

8  The reasons provided for the dismissal of the motion of the Former Nortel Employees are applicable to this case.

9 SERP payments are based on services provided to Indalex prior to April 2009. These obligations are, in my view, pre-
filing unsecured obligations. A breach of the SERP payment obligations gives rise to an unsecured claim of the SERP
Group against the Indalex Applicants. The SERP Group is stayed from enforcing these payment obligations.

10 The SERP Group has not established that they are entitled to any priority with respect to their SERP benefits
and there is, in my view, no basis in principle, to treat the SERP Group differently than any other unsecured creditors of
the Indalex Applicants. The reinstatement of the SERP payments would, in my view, represent an improper re-ordering
of the existing priority regime.

11  The Amended and Restated Order authorizes the Indalex Applicants to pay all reasonable expenses incurred by the
Indalex Applicants in carrying on their business in the ordinary course. SERP payments are not, in my view, payments
required to carry on the business and, accordingly, the Indalex Applicants are not authorized to pay the monthly SERP
payments.

12 Incertain CCAA proceedings, the court has granted relief to permit payment of pre-filing unsecured debt. However,
in these cases, such payments have for the most part, been considered to be crucial to the ongoing business of the debtor
company. In this case, the Indalex Applicants are seeking a going concern solution for the benefit of all stakeholders
and their resources should be used for such purposes. I have not been persuaded that the SERP payments are crucial to
the ongoing business of the Indalex Applicants and such payments offer no apparent benefit to the Indalex Applicants.
(Re Nortel, supra, at paragraphs 80 and 86.)

13 The SERP Group submits that there are hardship issues that should be taken into account. In Nortel, a hardship
exception was made. However, the Nortel exception was predicated, in part, on the reasonable expectation that there
will be a meaningful distribution to unsecured creditors, including the Former Nortel Employees. The Nortel hardship
exception recognizes that any distribution would represent an advance on the general distribution. The situation facing
the Indalex Applicants is different. The Indalex Applicants have significant secured creditors and unlike the situation in
Nortel, it is premature to comment on the prospects of any meaningful distribution to unsecured creditors.

14 Counsel to SERP Group also submitted that CCAA protection in this case had been obtained for a company that
was liquidating its assets. Counsel for the SERP Group submitted that Indalex had put itself up for sale and commenced
a "marketing process" and as such it was not restructuring, rather, it was selling itself. This led to the submission that
the cutting of benefits payable to the SERP Group was not necessary or justified for the sale of the company under
the CCAA.

15 I fail to see the relevance of this submission. At the present time, the Applicants are properly under CCAA
protection. No motion has been brought to challenge the appropriateness of the CCAA proceedings and, in my view,
nothing in the CCAA precludes the ability of a debtor applicant to sell its assets. See Re Nortel Networks Corporation
- endorsement released July 23, 2009 on this point.
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16  Finally, counsel to SERP Group placed emphasis on the fact that the amount required to satisfy the obligations
to SERP Group is not significant. While this submission may be attractive on the surface, to give effect to this argument
would violate a fundamental tenet of insolvency law, namely, that all unsecured creditors receive equal treatment. In my
view, there is no basis to prefer the SERP Group or, indeed, any retired executive who is entitled to SERP payments
in priority to other unsecured creditors.

17 Counsel to SERP Group also relied upon Doman Industries Ltd., Re, 2004 BCSC 733 (B.C. S.C.) for the proposition
that, the fact that a company can reduce its costs if it can terminate contracts, is not sufficient for a CCAA court to
authorize the termination of the contract. In Doman, supra, the point at issue concerned licences under the Forest Act
which created the concept of replaceable contracts. Doman held certain licences. As noted by Tysoe J. (as he then was),
at paragraph 7, a replaceable contract is a form of evergreen contract which contains statutorily mandated provisions,
the most important of which is that the licence holder must offer a new or replacement contract to the contractor upon
each expiry of the term of the contract as long as the contractor is not in default under the contract. That is not the
situation in this case. The contractual situation in Doman, supra, is not, in my view, comparable to this case. Domanis
clearly distinguishable on the facts.

18  For the forgoing reasons, the motion of SERP Group for reinstatement of SERP benefits is dismissed.
Motion dismissed.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
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IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
NORTEL NETWORKS CORPORATION, NORTEL NETWORKS LIMITED, NORTEL
NETWORKS GLOBAL CORPORATION, NORTEL NETWORKS INTERNATIONAL
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APPLICATION UNDER THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

Morawetz J.
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Counsel: Barry Wadsworth for CAW, George Borosh et al

Susan Philpott, Mark Zigler for Nortel Networks Former Employees

Lyndon Barnes, Adam Hirsh for Nortel Networks Board of Directors

Alan Mersky, Mario Forte for Nortel Networks et al

Gavin H. Finlayson for Informal Nortel Noteholders Group
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Gail Misra for CEP Union
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Henry Juroviesky for Nortel Terminated Canadian Employees Steering Committee
Alex MacFarlane for Official Unsecured Creditors Committee

M. Starnino for Superintendent of Financial Services

Subject: Insolvency; Labour; Public

MOTIONS by union and former employees for order allowing for continuation of benefits from company under
protection of Companies Creditors' Arrangement Act.

Morawetz J.:

1  The process by which claims of employees, both unionized and non-unionized, have been addressed in restructurings
initiated under the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the "CCAA") has been the subject of
debate for a number of years. There is uncertainty and strong divergent views have been expressed. Notwithstanding that
employee claims are ultimately addressed in many CCAA proceedings, there are few reported decisions which address a
number of the issues being raised in these two motions. This lack of jurisprudence may reflect that the issues, for the most
part, have been resolved through negotiation, as opposed to being determined by the court in the CCAA process - which
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includes motions for directions, the classification of creditors' claims, the holding and conduct of creditors' meetings and
motions to sanction a plan of compromise or arrangement.

2 In this case, both unionized and non-unionized employee groups have brought motions for directions. This
endorsement addresses both motions.

Union Motion

3 The first motion is brought by the National Automobile, Aerospace, Transportation and General Workers Union of
Canada (CAW - Canada) and its Locals 27, 1525, 1530, 1535, 1837, 1839, 1905, and/or 1915 (the "Union") and by George
Borosh on his own behalf and on behalf of all retirees of the Applicants who were formerly represented by the Union.

4  The Union requests an order directing the Applicants (also referred to as "Nortel") to recommence certain periodic
and lump sum payments which the Applicants, or any of them, are obligated to make pursuant to the CAW collective
agreement (the "Collective Agreement"). The Union also seeks an order requiring the Applicants to pay to those entitled
persons the payments which should have been made to them under the Collective Agreement since January 14, 2009, the
date of the CCAA filing and the date of the Initial Order.

5  The Union seeks continued payment of certain of these benefits including:
(a) retirement allowance payments ("RAP");
(b) voluntary retirement options ("VRO"); and
(c) termination and severance payments.

6  The amounts claimed by the Union are contractual entitlements under the Collective Agreement, which the Union
submits are payable only after an individual's employment with the Applicants has ceased.

7 There are approximately 101 former Union members with claims to RAP. The current value of these RAP is
approximately $2.3 million. There are approximately 180 former unionized retirees who claim similar benefits under
other collective agreements.

8  There are approximately 7 persons who may assert claims to VRO as of the date of the Initial Order. These claims
amount to approximately $202,000.

9  There are also approximately 600 persons who may claim termination and severance pay amounts. Five of those
persons are former union members.

Former Employee Motion

10 The second motion is brought by Mr. Donald Sproule, Mr. David Archibald and Mr. Michael Campbell
(collectively, the "Representatives") on behalf of former employees, including pensioners, of the Applicants or any
person claiming an interest under or on behalf of such former employees or pensioners and surviving spouses in receipt
of a Nortel pension, or group or class of them (collectively, the "Former Employees"). The Representatives seek an
order varying the Initial Order by requiring the Applicants to pay termination pay, severance pay, vacation pay and
an amount equivalent to the continuation of the benefit plans during the notice period, which are required to be
paid to affected Former Employees in accordance with the Employment Standards Act, 2000 S.O. 2000 c.41 ("ESA")
or any other relevant provincial employment legislation. The Representatives also seek an order varying the Initial
Order by requiring the Applicants to recommence certain periodic and lump sum payments and to make payment of
all periodic and lump sum payments which should have been paid since the Initial Order, which the Applicants are
obligated to pay Former Employees in accordance with the statutory and contractual obligations entered into by Nortel
and affected Former Employees, including the Transitional Retirement Allowance ("TRA") and any pension benefit
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payments Former Employees are entitled to receive in excess of the Nortel Networks Limited Managerial and Non-
negotiated Pension Plan (the "Pension Plan"). TRA is similar to RAP, but is for non-unionized retirees. There are
approximately 442 individuals who may claim the TRA. The current value of TRA obligations is approximately $18
million.

11 The TRA and the RAP are both unregistered benefits that run concurrently with other pension entitlements and
operate as time-limited supplements.

12 In many respects, the motion of the Former Employees is not dissimilar to the CAW motion, such that the motion
of the Former Employees can almost be described as a "Me too motion".

Background
13 On January 14, 2009, the Applicants were granted protection under the CCAA, pursuant to the Initial Order.

14 Upon commencement of the CCAA proceedings, the Applicants ceased making payments of amounts that
constituted or would constitute unsecured claims against the Applicants. Included were payments for termination and
severance, as well as amounts under various retirement and retirement transitioning programs.

15  The Initial Order provides:

(a) that Nortel is entitled but not required to pay, among other things, outstanding and future wages, salaries,
vacation pay, employee benefits and pension plan payments;

(b) that Nortel is entitled to terminate the employment of or lay off any of its employees and deal with the
consequences under a future plan of arrangement;

(c) that Nortel is entitled to vacate, abandon or quit the whole but not part of any lease agreement and repudiate
agreements relating to leased properties (paragraph 11);

(d) for a stay of proceedings against Nortel;
(e) for a suspension of rights and remedies vis-a-vis Nortel;

(f) that during the stay period no person shall discontinue, repudiate, cease to perform any contract, agreement held
by the company (paragraph 16);

(g) that those having agreements with Nortel for the supply of goods and/or services are restrained from, among
other things, discontinuing, altering or terminating the supply of such goods or services. The proviso is that the
goods or services supplied are to be paid for by Nortel in accordance with the normal payment practices.

Position of Union

16  The position of the CAW is that the Applicants' obligations to make the payments is to the CAW pursuant to the
Collective Agreement. The obligation is not to the individual beneficiaries.

17  The Union also submits that the difference between the moving parties is that RAP, VRO and other payments
are made pursuant to the Collective Agreement as between the Union and the Applicants and not as an outstanding
debt payable to former employees.

18  The Union further submits that the Applicants are obligated to maintain the full measure of compensation under
the Collective Agreement in exchange for the provision of services provided by the Union's members subsequent to the
issuance of the Initial Order. As such, the failure to abide by the terms of the Collective Agreement, the Union submits,
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runs directly contrary to Section 11.3 of the CCAA as compensation paid to employees under a collective agreement can
reasonably be interpreted as being payment for services within the meaning of this section.

19 Section 11.3 of the CCAA provides:
No order made under section 11 shall have the effect of

(a) prohibiting a person from requiring immediate payment for goods, services, use of leased or licensed
property or other valuable consideration provided after the order is made; or

(b) requiring the further advance of money or credit.
20  In order to fit within Section 11.3, services have to be provided after the date of the Initial Order.

21 The Union submits that persons owed severance pay are post-petition trade creditors in a bankruptcy, albeit
in relation to specific circumstances. Thus, by analogy, persons owed severance pay are post-petition trade creditors
in a CCAA proceeding. The Union relies on Smoky River Coal Ltd., Re, 2001 ABCA 209 (Alta. C.A.) to support its
proposition.

22 The Union further submits that when interpreting "compensation" for services performed under the Collective
Agreement, it must include all of the monetary aspects of the Collective Agreement and not those specifically made to
those actively employed on any particular given day.

23 The Union takes the position that Section 11.3 of the CCAA specifically contemplates that a supplier is entitled to
payment for post-filing goods and services provided, and would undoubtedly refuse to continue supply in the event of
receiving only partial payment. However, the Union contends that it does not have the ability to cease providing services
due to the Labour Relations Act, 1995, S.0. 1995, c. 1. As such, the only alternative open to the Union is to seek an order
to recommence the payments halted by the Initial Order.

24 The Union contends that Section 11.3 of the CCAA precludes the court from authorizing the Applicants to make
selective determinations as to which parts of the Collective Agreement it will abide by. By failing to abide by the terms of
the Collective Agreement, the Union contends that the Applicants have acted as if the contract has been amended to the
extent that it is no longer bound by all of its terms and need merely address any loss through the plan of arrangement.

25 The Union submits that, with the exception of rectification to clarify the intent of the parties, the court has no
jurisdiction at common law or in equity to alter the terms of the contract between parties and as the court cannot amend
the terms of the Collective Agreement, the employer should not be allowed to act as though it had done so.

26 The Union submits that no other supplier of services would countenance, and the court does not have the jurisdiction
to authorize, the recipient party to a contract unilaterally determining which provisions of the agreement it will or will
not abide by while the contract is in operation.

27  The Union concludes that the Applicants must pay for the full measure of its bargain with the Union while the
Collective Agreement remains in force and the court should direct the recommencement and repayment of those benefits
that arise out of the Collective Agreement and which were suspended subsequently to the filing of the CCAA application
on January 14, 2009.

Position of the Former Employees

28 Counsel to the Former Employees submits that the court has the discretion pursuant to Section 11 of the
CCAA to order Nortel to recommence periodic and lump-sum payments to Former Employees in accordance with
Nortel's statutory and contractual obligations. Further, the RAP payments which the Union seeks to enforce are not
meaningfully different from those RAP benefits payable to other unionized retirees who belong to other unions nor
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from the TRA payable to non-unionized former employees. Accordingly, counsel submits that it would be inequitable
to restore payments to one group of retirees and not others. Hence, the reference to the "Me too motion".

29  Counsel further submits that all employers and employees are bound by the minimum standards in the ESA and
other applicable provincial employment legislation. Section 5 of the ESA expressly states that no employer can contract
out or waive an employment standard in the ESA and that any such contracting out or waiver is void.

30 Counsel submits that each province has minimum standards employment legislation and regulations which govern
employment relationships at the provincial level and that provincial laws such as the ESA continue to apply during
CCAA proceedings.

31 Further, the Supreme Court of Canada has held that provincial laws in federally-regulated bankruptcy and
insolvency proceedings continue to apply so long as the doctrine of paramountcy is not triggered: See Crystalline
Investments Ltd. v. Domgroup Ltd.,[2004] 1 S.C.R. 60 (S.C.C.).

32 In this case, counsel further submits that there is no conflict between the provisions of the ESA and the CCAA and
that paramountcy is not triggered and it follows that the ESA and other applicable employment legislation continues to
apply during the Applicants' CCAA proceedings. As a result counsel submits that the Applicants are required to make
payment to Former Employees for monies owing pursuant to the minimum employment standards as outlined in the
ESA and other applicable provincial legislation.

Position of the Applicants

33 Counsel to the Applicants sets out the central purpose of the CCAA as being: "to facilitate the making of a
compromise or arrangement between an insolvent debtor company and its creditors to the end that the company is able
to continue in business". (Pacific National Lease Holding Corp., Re, [1992] B.C.J. No. 3070 (B.C. S.C.), aff'd by (1992),
15 C.B.R. (3d) 265 (B.C. C.A. [In Chambers])), and that the stay is the primary procedural instrument used to achieve
the purpose of the CCAA:

...If the attempt at a compromise or arrangement is to have any prospect of success, there must be a means of holding
the creditors at bay. Hence the powers vested in the court under Section 11 (Pacific National Lease Holding Corp.
(Re), supra).

34 The Applicants go on to submit that the powers vested in the court under Section 11 to achieve these goals of
the CCAA include:

(a) the ability to stay past debts; and
(b) the ability to require the continuance of present obligations to the debtor.

35  The corresponding protection extended to persons doing business with the debtor is that such persons (including
employees) are not required to extend credit to the debtor corporation in the course of the CCAA proceedings. The
protection afforded by Section 11.3 extends only to services provided after the Initial Order. Post-filing payments are
only made for the purpose of ensuring the continued supply of services and that obligations in connection with past
services are stayed. (See Mirant Canada Energy Marketing Ltd., Re,[2004] A.J. No. 331 (Alta. Q.B.)).

36 Furthermore, counsel to the Applicants submits that contractual obligations respecting post employment are
obligations in respect of past services and are accordingly stayed.

37  Counsel to the Applicants also relies on the following statement from Mirant, supra, at paragraph 28:

Thus, for me to find the decision of the Court of Appeal in Smokey River Coal analogous to Schaefer's situation,
I would need to find that the obligation to pay severance pay to Schaefer was a clear contractual obligation that
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was necessary for Schaefer to continue his employment and not an obligation that arose from the cessation or
termination of services. In my view, to find it to be the former would be to stretch the meaning of the obligation in
the Letter Agreement to pay severance pay. It is an obligation that arises on the termination of services. It does not
fall within a commercially reasonable contractual obligation essential for the continued supply of services. Only is
his salary which he has been paid falls within that definition.

38  Counsel to the Applicants states that post-employment benefits have been consistently stayed under the CCAA
and that post-employment benefits are properly regarded as pre-filing debts, which receive the same treatment as other
unsecured creditors. The Applicants rely on Mine Jeffrey inc., Re, [2003] Q.J. No. 264 (Que. C.A.) ("Jeffrey Mine") for
the proposition that "the fact that these benefits are provided for in the collective agreement changes nothing".

39 Counsel to the Applicants submits that the Union seeks an order directing the Applicants to make payment
of various post-employment benefits to former Nortel employees and that the Former Employees claim entitlement to
similar treatment for all post-employment benefits, under the Collective Agreement or otherwise.

40 The Applicants take the position the Union's continuing collective representation role does not clothe unpaid
benefits with any higher status, relying on the following from Jeffrey Mine at paras. 57 - 58:

Within the framework of the restructuring plan, arrangements can be made respecting the amounts owing in this
regard.

The same is true in the case of the loss of certain fringe benefits sustained by persons who have not provided services
to the debtor since the initial order. These persons became creditors of the debtor for the monetary value of the
benefits lost further to Jeffrey Mines Inc.'s having ceased to pay premiums. The fact that these benefits are provided
for in the collective agreements changes nothing.

41 In addition, the Applicants point to the following statement of the Quebec Court of Appeal in TQS inc., Re, 2008
QCCA 1429 (Que. C.A.) at paras. 26-27:

[Unofficial translation] Employees' rights are defined by the collective agreement that governs them and by certain
legislative provisions. However, the resulting claims are just as much [at] risk as those of other creditors, in this case
suppliers whose livelihood is also threatened by the financial precariousness of their debtor.

The arguments of counsel for the Applicants are based on the erroneous premise that the employees are entitled to
a privileged status. That is not what the CCAA provides nor is it what this court decided in Syndicat national de
l'amiante d Asbestos inc. c. Mine Jeffrey inc.

42 Collectively, RAP payment and TRA payments entail obligations of over $22 million. Counsel to the Applicants
submits that there is no basis in principle to treat them differently. They are all stayed and there is no basis to treat any
of these two unsecured obligations differently. The Applicants are attempting to restructure for the final benefit of all
stakeholders and counsel submits that its collective resources must be used for such purposes.

Report of the Monitor

43 Inits Seventh Report, the Monitor notes that at the time of the Initial Order, the Applicants employed approximately
6,000 employees and had approximately 11,700 retirees or their survivors receiving pension and/or benefits from
retirement plans sponsored by the Applicants.

44  The Monitor goes on to report that the Applicants have continued to honour substantially all of the obligations to
active employees. The Applicants have continued to make current service and special funding payments to their registered
pension plans. All the health and welfare benefits for both active employees and retirees have been continued to be paid
since the commencement of the CCAA proceedings.
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45  The Monitor further reports that at the filing date, payments to former employees for termination and severance
as well as the provisions of the health and dental benefits ceased. In addition, non-registered and unfunded retirement
plan payments ceased.

46 More importantly, the Monitor reports that, as noted in previous Monitor's Reports, the Applicants' financial
position is under pressure.

Discussion and Analysis

47 The acknowledged purpose of the CCAA is to facilitate the making of a compromise or arrangement between
an insolvent debtor company and its creditors to the end that the company is able to continue in business. (See Pacific
National Lease Holding Corp., Re, [1992] B.C.J. No. 3070 (B.C. S.C.), aff'd by (1992), 15 C.B.R. (3d) 265 (B.C. C.A.
[In Chambers]), at para. 18 citing Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 4 C.B.R. (3d) 311 (B.C.
C.A)), at 315). The primary procedural instrument used to achieve that goal is the ability of the court to issue a broad
stay of proceedings under Section 11 of the CCAA.

48 The powers vested in the court under Section 11 of the CCAA to achieve these goals include the ability to stay
past debts; and the ability to require the continuance of present obligations to the debtor. (Woodward's Ltd., Re (1993),
17 C.B.R. (3d) 236 (B.C. S.C.).

49 The Applicants acknowledged that they were insolvent in affidavit material filed on the Initial Hearing. This
position was accepted and is referenced in my endorsement of January 14, 2009. The Applicants are in the process of
restructuring but no plan of compromise or arrangement has yet to be put forward.

50  The Monitor has reported that the Applicants are under financial pressure. Previous reports filed by the Monitor
have provided considerable detail as to how the Applicants carry on operations and have provided specific information
as to the interdependent relationship between Nortel entities in Canada, the United States, Europe, the Middle East
and Asia.

51  In my view, in considering the impact of these motions, it is both necessary and appropriate to take into account
the overall financial position of the Applicants. There are several reasons for doing so:

(a) The Applicants are not in a position to honour their obligations to all creditors.

(b) The Applicants are in default of contractual obligations to a number of creditors, including with respect to
significant bond issues. The obligations owed to bondholders are unsecured.

(c) The Applicants are in default of certain obligations under the Collective Agreements.
(d) The Applicants are in default of certain obligations owed to the Former Employees.

52 Ttis also necessary to take into account that these motions have been brought prior to any determination of any
creditor classifications. No claims procedure has been proposed. No meeting of creditors has been called and no plan of
arrangement has been presented to the creditors for their consideration.

53 There is no doubt that the views of the Union and the Former Employees differ from that of the Applicants.
The Union insists that the Applicants honour the Collective Agreement. The Former Employees want treatment that
is consistent with that being provided to the Union. The record also establishes that the financial predicament faced by
retirees and Former Employees is, in many cases, serious. The record references examples where individuals are largely
dependent upon the employee benefits that, until recently, they were receiving.
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54  However, the Applicants contend that since all of the employee obligations are unsecured it is improper to prefer
retirees and the Former Employees over the other unsecured creditors of the Applicants and furthermore, the financial
pressure facing the Applicants precludes them from paying all of these outstanding obligations.

55  Counsel to the Union contends that the Applicants must pay for the full measure of its bargain with the Union
while the Collective Agreement remains in force and further that the court does not have the jurisdiction to authorize
a party, in this case the Applicants, to unilaterally determine which provisions of the Collective Agreement they will
abide by while the contract is in operation. Counsel further contends that Section 11.3 of the CCAA precludes the court
from authorizing the Applicants to make selective determinations as to which parts of the Collective Agreement they will
abide by and that by failing to abide by the terms of the Collective Agreement, the Applicants acted as if the Collective
Agreement between themselves and the Union has been amended to the extent that the Applicants are no longer bound
by all of its terms and need merely address any loss through the plan of arrangement.

56  The Union specifically contends that the court has no jurisdiction to alter the terms of the Collective Agreement.

57  In addressing these points, it is necessary to keep in mind that these CCAA proceedings are at a relatively early
stage. It also must be kept in mind that the economic circumstances at Nortel are such that it cannot be considered to be
carrying on "business as usual". As a result of the Applicants' insolvency, difficult choices will have to be made. These
choices have to be made by all stakeholders.

58  The Applicants have breached the Collective Agreement and, as a consequence, the Union has certain claims.

59 However, the Applicants have also breached contractual agreements they have with Former Employees and other
parties. These parties will also have claims as against the Applicants.

60 An overriding consideration is that the employee claims whether put forth by the Union or the Former Employees,
are unsecured claims. These claims do not have any statutory priority.

61  In addition, there is nothing on the record which addresses the issue of how the claims of various parties will be
treated in any plan of arrangement, nor is there any indication as to how the creditors will be classified. These issues
are not before the court at this time.

62  What is before the court is whether the Applicants should be directed to recommence certain periodic and lump
sum payments that they are obligated to make under the Collective Agreement as well as similar or equivalent payments
to Former Employees.

63  Itisnecessary to consider the meaning of Section 11.3 and, in particular, whether the Section should be interpreted
in the manner suggested by the Union.

64  Counsel to the Union submits that the ordinary meaning of "services" in section 11.3 includes work performed
by employees subject to a collective agreement. Further, even if the ordinary meaning is plain, courts must consider the
purpose and scheme of the legislation, and relevant legal norms. Counsel submits that the courts must consider the entire
context. As a result, when interpreting "compensation" for services performed under a collective agreement, counsel to
the Union submits it must include all of the monetary aspects of the agreement and not those made specifically to those
actively employed on any particular given day.

65  No cases were cited in support of this interpretation.

66 I am unable to agree with the Union's argument. In my view, section 11.3 is an exception to the general stay
provision authorized by section 11 provided for in the Initial Order. As such, it seems to me that section 11.3 should be

narrowly construed. (See Ruth Sullivan, Sullivan on the Construction of Statutes, 5 theg. (Markham, Ont.: LexisNexis
Canada Inc., 2008) at 483-485.) Section 11.3 applies to services provided after the date of the Initial Order. The ordinary
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meaning of "services" must be considered in the context of the phrase "services,...provided after the order is made". On
a plain reading, it contemplates, in my view, some activity on behalf of the service provider which is performed after the
date of the Initial Order. The CCAA contemplates that during the reorganization process, pre-filing debts are not paid,
absent exceptional circumstances and services provided after the date of the Initial Order will be paid for the purpose
of ensuring the continued supply of services.

67 The flaw in the argument of the Union is that it equates the crystallization of a payment obligation under the
Collective Agreement to a provision of a service within the meaning of s. 11.3. The triggering of the payment obligation
may have arisen after the Initial Order but it does not follow that a service has been provided after the Initial Order.
Section 11.3 contemplates, in my view, some current activity by a service provider post-filing that gives rise to a payment
obligation post-filing. The distinction being that the claims of the Union for termination and severance pay are based, for
the most part, on services that were provided pre-filing. Likewise, obligations for benefits arising from RAP and VRO are
again based, for the most part, on services provided pre-filing. The exact time of when the payment obligation crystallized
is not, in my view, the determining factor under section 11.3. Rather, the key factor is whether the employee performed
services after the date of the Initial Order. If so, he or she is entitled to compensation benefits for such current service.

68  The interpretation urged by counsel to the Union with respect to this section is not warranted. In my view, section
11.3 does not require the Applicants to make payment, at this time, of the outstanding obligations under the Collective
Agreement.

69 The Union also raised the issue as to whether the court has the jurisdiction to order a stay of the outstanding
obligations under Section 11 of the CCAA.

70  The Union takes the position that, with the exception of rectification to clarify the intent of the parties, the court
has no jurisdiction at common law or in equity to alter the terms of a contract between parties. The Union relies on
Bilodeau v. McLean, [1924] 3 D.L.R. 410 (Man. C.A.); Dusener v. Myles, [1963] S.J. No. 31 (Sask. Q.B.); Hiesinger v.
Bonice, [1984] A.J. No. 281 (Alta. Q.B.); Werchola v. KC5 Amusement Holdings Ltd., 2002 SKQB 339 (Sask. Q.B.) to
support its position.

71  The Union extends this argument and submits that as the court cannot amend the terms of a collective agreement,
the employer should not be allowed to act as though it had been.

72 Asa general rule, counsel to the Union submits, there is in place a comprehensive regime for the regulation of labour
relations with specialized labour-relations tribunals having exclusive jurisdiction to deal with legal and factual matters
arising under labour legislation and no court should restrain any tribunal from proceeding to deal with such matters.

73  However, as is clear from the context, these cases referenced at [70] are dealing with the ordinary situation in which
there is no issue of insolvency. In this case, we are dealing with a group of companies which are insolvent and which
have been accorded the protection of the CCAA. In my view, this insolvency context is an important distinguishing
factor. The insolvency context requires that the stay provisions provided in the CCAA and the Initial Order must be
given meaningful interpretation.

74  There is authority for the proposition that, when exercising their authority under insolvency legislation, the courts
may make, at the initial stage of a CCAA proceeding, orders regarding matters, but for the insolvent condition of the
employer, would be dealt with pursuant to provincial labour legislation, and in most circumstances, by labour tribunals.
In Pacific National Lease Holding Corp., Re (1992), 15 C.B.R. (3d) 265 (B.C. C.A. [In Chambers]), the issue involved
the question whether a CCAA debtor company had to make statutory severance payments as was mandatory under the
provincial employment standards legislation. MacFarlane J.A. stated at pp. 271-2:

It appears to me that an order which treats creditors alike is in accord with the purpose of the CCAA. Without
the provisions of that statute the petitioner companies might soon be in bankruptcy, and the priority which the
employees now have would be lost. The process provided by the CCAA is an interim one. Generally, it suspends
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but does not determine the ultimate rights of any creditor. In the end it may result in the rights of employees being
protected, but in the meantime it preserves the status quo and protects all creditors while a reorganization is being
attempted.

This case is not so much about the rights of employees as creditors, but the right of the court under the CCAA to
serve not only the special interests of the directors and officers of the company but the broader constituency referred
to in Chef Ready Foods Ltd., supra. Such a decision may invariably conflict with provincial legislation, but the broad
purpose of the CCAA must be served.

75 The Jeffrey Mine decision is also relevant. In my view, the Jeffrey Mine case does not appear to support the
argument that the Collective Agreement is to be treated as being completely unaffected by CCAA proceedings. It seems
to me that it is contemplated that rights under a collective agreement may be suspended during the CCAA proceedings.
At paragraphs 60 - 62, the court said under the heading Recapitulation (in translation):

The collective agreements continue to apply like any contract of successive performance not modified by mutual
agreement after the initial order or not disclaimed (assuming that to be possible in the case of collective agreements).
Neither the monitor nor the court can amend them unilaterally. That said, distinctions need to be made with regard
to the prospect of the resulting debts.

Thus, unionized employees kept on or recalled are entitled to be paid immediately by the monitor for any service
provided after the date of the order (s. 11.3), in accordance with the terms of the original version of the applicable
collective agreement by the union concerned. However, the obligations not honoured by Jeffrey Mine Inc. with
regard to services provided prior to the order constitute debts of Jeffrey Mine Inc. for which the monitor cannot be
held liable (s. 11.8 CCAA) and which the employees cannot demand to be paid immediately (s. 11.3 CCAA).

Obligations that have not been met with regard to employees who were laid off permanently on October 7, 2002,
or with regard to persons who were former employees of Jeffrey Mine Inc. on that date and that stem from the
collective agreements or other commitments constitute debts of the debtor to be disposed of in the restructuring
plan or, failing that, upon the bankruptcy of Jeffrey Mine Inc.

76 The issue of severance pay benefits was also referenced in Printwest Communications Ltd. v. Saskatchewan
Cooperative Financial Services Ltd., 2005 SKQB 331 (Sask. Q.B.) at paras. 11 and 15. The application of the Union was
rejected:

...The claims for severance pay arise from the collective bargaining agreement. But severance pay does not fall into
the category of essential services provided during the organization period in order to enable Printwest to function.

If the Union's request should be accepted, with the result that the claims for severance pay be dealt with outside the
plan of compromise - and thereby be paid in full - such a result could not possibly be viewed as fair and reasonable
with respect to other unsecured creditors, who will possibly receive only a small fraction of the amounts owing to
them for goods and services provided to Printwest in good faith. Thus, the application of the Union in this respect
must be rejected.

Disposition

77 At the commencement of an insolvency process, the situation is oftentimes fluid. An insolvent debtor is faced
with many uncertainties. The statute is aimed at facilitating a plan of compromise or arrangement. This may require
adjustments to the operations in a number of areas, one of which may be a downsizing of operations which may involve a
reduction in the workforce. These adjustments may be painful but at the same time may be unavoidable. The alternative
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could very well be a bankruptcy which would leave former employees, both unionized and non-unionized, in the position
of having unsecured claims against a bankrupt debtor. Depending on the status of secured claims, these unsecured claims
may, subject to benefits arising from the recently enacted Wage Earner Protection Program Act, be worth next to nothing.

78 In the days ahead, the Applicants, former employees, both unionized and non-unionized may very well have
arguments to make on issues involving claims processes (including the ability of the Applicants to compromise claims),
classification, meeting of creditors and plan sanction. Nothing in this endorsement is intended to restrict the rights of
any party to raise these issues.

79  The reorganization process under the CCAA can be both long and painful. Ultimately, however, for a plan to be
sanctioned by the court, the application must meet the following three tests:

(1) there has to be strict compliance with all statutory requirements and adherence to previous orders of the court;
(1) nothing has been done or purported to be done that is not authorized by the CCAA;

(iii) the plan is fair and reasonable. Sammi Atlas Inc., Re (1998), 3 C.B.R. (4th) 171 (Ont. Gen. Div. [Commercial
List])

80 At this stage of the Applicants' CCAA process, I see no basis in principle to treat either unionized or non-unionized
employees differently than other unsecured creditors of the Applicants. Their claims are all stayed. The Applicants are
attempting to restructure for the benefit of all stakeholders and their resources should be used for such a purpose.

81 It follows that the motion of the Union is dismissed.

82 The Applicants also raised the issue that the Union consistently requested the right to bargain on behalf of
retirees who were once part of the Union and that the concession had not been granted. Consequently, the retirees'
substantive rights are not part of the bargain between the unionized employees and the employer. Counsel to the
Applicants submitted that the union may collectively alter the existing rights of any employee but it cannot negatively
do so with respect to retirees' rights.

83  The Union countered that the rights gained by a member of the bargaining unit vest upon retirement, despite the
fact that a collective agreement expires, and are enforceable through the grievance procedure.

84 Both parties cited Dayco (Canada) Ltd. v. C.A.W., [1993] 2 S.C.R. 230 (S.C.C.) in support of their respective
positions.

85  In view of the fact that this motion has been dismissed for other reasons, it is not necessary for me to determine
this specific issue arising out of the Dayco decision.

86  The motion of the Former Employees was characterized, as noted above, as a "Me too motion". It was based on
the premise that, if the Union's motion was successful, it would only be equitable if the Former Employees also received
benefits. The Former Employees do not have the benefit of any enhanced argument based on the Collective Agreement.
Rather, the argument of the Former Employees is based on the position that the Applicants cannot contract out of the
ESA or any other provincial equivalent. In my view, this is not a case of contracting out of the ESA. Rather, it is a case
of whether immediate payout resulting from a breach of the ESA is required to be made. In my view, the analysis is
not dissimilar from the Collective Agreement scenario. There is an acknowledgment of the applicability of the ESA, but
during the stay period, the Former Employees cannot enforce the payment obligation. In the result, it follows that the
motion of the Former Employees is also dismissed.

87 However, I am also mindful that the record, as I have previously noted, makes reference to a number of individuals
that are severely impacted by the cessation of payments. There are no significant secured creditors of the Applicants,
outside of certain charges provided for in the CCAA proceedings, and in view of the Applicants' declared assets, it is
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reasonable to expect that there will be a meaningful distribution to unsecured creditors, including retirees and Former
Employees. The timing of such distribution may be extremely important to a number of retirees and Former Employees
who have been severely impacted by the cessation of payments. In my view, it would be both helpful and equitable if a
partial distribution could be made to affected employees on a timely basis.

88  In recognition of the circumstances that face certain retirees and Former Employees, the Monitor is directed to
review the current financial circumstances of the Applicants and report back as to whether it is feasible to establish a
process by which certain creditors, upon demonstrating hardship, could qualify for an unspecified partial distribution
in advance of a general distribution to creditors. I would ask that the Monitor consider and report back to this court
on this issue within 30 days.

89  This decision may very well have an incidental effect on the Collective Agreement and the provisions of the ESA,
but it is one which arises from the stay. It does not, in my view, result from a repudiation of the Collective Agreement
or a contracting out of the ESA. The stay which is being recognized is, in my view, necessary in the circumstances. To
hold otherwise, would have the effect of frustrating the objectives of the CCAA to the detriment of all stakeholders.
Motions dismissed.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
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APPEALS by union and former employees from judgment reported at Nortel Networks Corp., Re (2009), 2009
CarswellOnt 3583, 55 C.B.R. (5th) 68, 75 C.C.P.B. 233 (Ont. S.C.J. [Commercial List]), dismissing motion for continued
payments under collective agreement.

S.T. Goudge, K.N. Feldman JJ. A.:

1 On January 14, 2009, the Nortel group of companies (referred to in these reasons as "Nortel") applied for and was
granted protection under the Companies' Creditors Arrangement Act, R.S.C. 1985 c. C-36, ("CCAA").

2 In order to provide Nortel with breathing space to permit it to file a plan of compromise or arrangement with the
court, that order provided, inter alia, a stay of all proceedings against Nortel, a suspension of all rights and remedies
against Nortel, and an order that during the stay period, no person shall discontinue, repudiate, or cease to perform any
contract or agreement with Nortel.

3 The CAW-Canada ("Union") represents employees of Nortel at two sites in Ontario. The Union and Nortel are
parties to a collective agreement covering both sites. On April 21, 2009, the Union and a group of former employees
of Nortel ("Former Employees") each brought a motion for directions seeking certain relief from the order granted to
Nortel on January 14, 2009. On June 18, 2009, Morawetz J. denied both motions.

4  The Union and the Former Employees both appealed from that decision. Their appeals were heard one after the
other on October 1, 2009. The appeal of the Former Employees was supported by a group of Canadian non-unionized
employees, whose employment with Nortel continues. Nortel was supported in opposing the appeals by the board
of directors of two of the Nortel companies, an informal Nortel noteholders group, and the Official Committee of
Unsecured Creditors of Nortel.

5  We will address each of the two appeals in turn.
The Union Appeal
Background

6  The collective agreement between the Union and Nortel sets out the terms and conditions of employment of the 45
employees that have continued to work for Nortel since January 14, 2009. The collective agreement also obliges Nortel
to make certain periodic payments to unionized former employees who have retired or been terminated from Nortel.
The three kinds of periodic payments at issue in this proceeding are monthly payments under the Retirement Allowance
Plan ("RAP"), payments under the Voluntary Retirement Option ("VRQ"), and termination and severance payments to
unionized employees who have been terminated or who have severed their employment at Nortel.

7  Since the January 14, 2009 order, Nortel has continued to pay the continuing employees their compensation and
benefits as required by the collective agreement. However, as of that date, it ceased to make the periodic payments at
issue in this case.

8 The Union's motion requested an order directing Nortel to resume those periodic payments as required by the

collective agreement. The Union's argument hinges on s. 11.3(a) of the CCAA. At the time this appeal was argued, it

read as follows: |

11.3 No order made under section 11 shall have the effect of
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(a) prohibiting a person from requiring immediate payment for goods, services, use of leased or licensed
property or other valuable consideration provided after the order is made.

9 The Union's argument before the motion judge was that the collective agreement is a bargain between it and
Nortel that ought not to be divided into separate obligations and therefore the "compensation" for services performed
under it must include all of Nortel's monetary obligations, not just those owed specifically to those who remain actively
employed. The Union argued that the contested periodic payments to Former Employees must be considered part of
the compensation for services provided after January 14, 2009, and therefore exempted from the order of that date by
s. 11.3(a) of the CCAA.

10 The motion judge dismissed this argument. The essence of his reasons is as follows at para. 67:

The flaw in the argument of the Union is that it equates the crystallization of a payment obligation under the
Collective Agreement to a provision of a service within the meaning of s. 11.3. The triggering of the payment
obligation may have arisen after the Initial Order but it does not follow that a service has been provided after the
Initial Order. Section 11.3 contemplates, in my view, some current activity by a service provider post-filing that
gives rise to a payment obligation post-filing. The distinction being that the claims of the Union for termination
and severance pay are based, for the most part, on services that were provided pre-filing. Likewise, obligations
for benefits arising from RAP and VRO are again based, for the most part, on services provided pre-filing. The
exact time of when the payment obligation crystallized is not, in my view, the determining factor under section 11.3.
Rather, the key factor is whether the employee performed services after the date of the Initial Order. If so, he or she
is entitled to compensation benefits for such current service.

11 The Union challenges this conclusion.

12 In this court, neither the Union nor any other party argues that Nortel's obligation to make the contested periodic
payments should be decided by arbitration under the collective agreement rather than by the court.

13 Nor does the Union argue that any of the unionized former employees, who would receive these periodic payments,
have themselves provided services to Nortel since the January 14, 2009 order.

14 Rather, the Union reiterates the argument it made at first instance, namely that these periodic payments are
protected by s. 11.3(a) of the CCAA as payment for service provided after the January 14, 2009 order was made by the
Union members who have continued as employees of Nortel.

15  In our opinion, this argument must fail.
Analysis

16 Two preliminary points should be made. First, as the motion judge wrote at para. 47 of his reasons, the
acknowledged purpose of the CCAA is to facilitate the making of a compromise or arrangement between an insolvent
debtor company and its creditors, to the end that the company is able to continue in business. The primary instrument
provided by the CCAA to achieve its purpose is the power of the court to issue a broad stay of proceedings unders. 11.
That power includes the power to stay the debt obligations of the company. The order of January 14, 2009 is an exercise
of that power, and must be read in the context of the purpose of the legislation. Nonetheless, it is important to underline
that, while that order stays those obligations, it does not eliminate them.

17  Second, we also agree with the motion judge when he stated at para. 66:

In my view, section 11.3 is an exception to the general stay provision authorized by section 11 provided for in the
Initial Order. As such, it seems to me that section 11.3 should be narrowly construed.
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18  Because of s. 11.3(a) of the CCAA, the January 14, 2009 order cannot stay Nortel's obligation to make immediate
payment for the services provided to it after the date of the order.

19 What then does the collective agreement require of Nortel as payment for the work done by its continuing
employees? The straightforward answer is that the collective agreement sets out in detail the compensation that Nortel
must pay and the benefits it must provide to its employees in return for their services. That bargain is at the heart
of the collective agreement. Indeed, as counsel for the Union candidly acknowledged, the typical grievance, if services
of employees went unremunerated, would be to seek as a remedy not what might be owed to former employees but
only the payment of compensation and benefits owed under the collective agreement to those employees who provided
the services. Indeed, that package of compensation and benefits represents the commercially reasonable contractual
obligation resting on Nortel for the supply of services by those continuing employees. It is that which is protected by
s. 11.3(a) from the reach of the January 14, 2009 order: see Mirant Canada Energy Marketing Ltd., Re (2004), 36 Alta.
L.R. (4th) 87 (Alta. Q.B.).

20 Can it be said that the payment required for the services provided by the continuing employees of Nortel also
extends to encompass the periodic payments to the former employees in question in this case? In our opinion, for the
following reasons the answer is clearly no.

21  The periodic payments to former employees are payments under various retirement programs, and termination and
severance payments. All are products of the ongoing collective bargaining process and the collective agreements it has
produced over time. As Krever J.A. wrote regarding analogous benefits in Metropolitan Toronto Police Services Board
v. Ontario ( Municipal Employees Retirement Board) (1999), 45 O.R. (3d) 622 (Ont. C.A.), at 629, it can be assumed
that the cost of these benefits was considered in the overall compensation package negotiated when they were created
by predecessor collective agreements. These benefits may therefore reasonably be thought of as deferred compensation
under those predecessor agreements. In other words, they are compensation deferred from past agreements but provided
currently as periodic payments owing to former employees for prior services. The services for which these payments
constitute "payment" under the CCAA were those provided under predecessor agreements, not the services currently
being performed for Nortel.

22 Moreover, the rights of former employees to these periodic payments remain currently enforceable even though
those rights were created under predecessor collective agreements. They become a form of "vested" right, although they
may only be enforceable by the Union on behalf of the former employees: see Dayco (Canada) Ltd. v. C.A.W., [1993]
2 S.C.R. 230 (S.C.C.), at 274. That is entirely inconsistent with the periodic payments constituting payment for current
services. If current service was the source of the obligation to make these periodic payments then, if there were no current
services being performed, the obligation would evaporate and the right of the former employees to receive the periodic
payments would disappear. It would in no sense be a "vested" right.

23 In summary, we can find no basis upon which the Union's position can be sustained. The periodic payments in
issue cannot be characterized as part of the payment required of Nortel for the services provided to it by its continuing
employees after January 14, 2009. Section 11.3(a) of the CCAA does not exclude these payments from the effect of the
order of that date.

24 The Union's appeal must be dismissed.
The Former Employees' Appeal
Background

25 The Former Employees' motion was brought by three men as representatives of former employees including
pensioners and their survivors. On the motion their claim was for an order varying the Initial Order to require Nortel
to pay termination pay, severance pay, vacation pay, an amount for continuation of the Nortel benefit plans during the
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notice period in accordance with the Employment Standards Act, 2000, S.0. 2000, c. 41 ("ESA") and any other provincial
employment legislation. The representatives also sought an order varying the Initial Order to require Nortel to pay the
Transitional Retirement Allowance ("TRA") and certain pension benefit payments to affected former employees. The
motion judge described the motion by the former employees as "not dissimilar to the CAW motion, such that the motion
of the former employees can almost be described as a "Me too motion."

26 After he dismissed the union motion, the motion judge turned to the "me too" motion of the former employees.
The former employees wanted to achieve the same result as the unionized employees. The motion judge described their
argument as based on the position that Nortel could not contract out of the ESA of Ontario or another province.
However, as he noted, rather than trying to contract out, it was acknowledged that the ESA applied, except that
immediate payment of amounts owing as required by the ESA4 were stayed during the stay period under the Initial Order,
so that the former employees could not enforce the acknowledged payment obligation during that time. The motion
judge concluded that on the same basis as the union motion, the former employees' motion was also dismissed.

27 For the purposes of the appeal, the former employees narrowed their claim only to statutory termination and
severance claims under the ESA that were not being paid by Nortel pursuant to the Initial Order, and served a Notice of
Constitutional Question. The appellant asks this court to find that judges cannot use their discretion to order a stay under
the CCAA that has the effect of overriding valid provincial minimum standards legislation where there is no conflict
between the statutes and the doctrine of paramountcy has not been triggered.

28  Neither the provincial nor the federal governments responded to the notice on this appeal.
29  Paragraphs 6 and 11 of the Initial Order (as amended) provide as follows:

6. THIS COURT ORDERS that each of the Applicants, either on its own or on behalf of another Applicant, shall
be entitled but not required to pay the following expenses whether incurred prior to, on or after the date of this Order:

(a) all outstanding and future wages, salaries and employee benefits (including but not limited to, employee
medical and similar benefit plans, relocation and tax equalization programs, the Incentive Plan (as defined in
the Doolittle affidavit) and employee assistance programs), current service, special and similar pension benefit
payments, vacation pay, commissions and employee and director expenses, in each case incurred in the ordinary
course of business and consistent with existing compensation policies and arrangements;

11. THIS COURT ORDERS that each of the Applicants shall have the right to:

(b) terminate the employment of such of its employees or temporarily lay off such employees as it deems
appropriate and to deal with the consequences thereof in the Plan or on further order of the Court.

all of the foregoing to permit the Applicants to proceed with an orderly restructuring of the Business.
[Emphasis added.]

30 Pursuant to these paragraphs, from the date of the Initial Order, Nortel stopped making payments to former
employees as well as employees terminated following the Initial Order for certain retirement and pension allowances as
well as for statutory severance and termination payments. The ESA sets out obligations to provide notice of termination
of employment or payment in lieu of notice and severance pay in defined circumstances. By virtue of s. 11(5), those
payments must be made on the later of seven days after the date employment ends or the employee's next pay date.
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31  Asthe motion judge stated, it is acknowledged by all parties on this motion that the ESA continues to apply while
a company is subject to a CCAA restructuring. The issue is whether the company's provincial statutory obligations for
virtually immediate payment of termination and severance can be stayed by an order made under the CCAA.

32 Sections 11(3), dealing with the initial application, and (4), dealing with subsequent applications under the CCA A4
are the stay provisions of the Act. Section 11(3) provides:

11. (3) A court may, on an initial application in respect of a company, make an order on such terms as it may impose,
effective for such period as the court deems necessary not exceeding thirty days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of
the company under an Act referred to in subsection 1; [the Bankruptcy and Insolvency Act and the Winding
Up Act]

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company;

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other action,
suit or proceeding against the company.

Analysis

33 Asearlier noted, the stay provisions of the CCAA are well recognized as the key to the successful operation of the
CCAA restructuring process. As this court stated in Stelco Inc., Re (2005), 75 O.R. (3d) 5 (Ont. C.A.) at para. 36:

In the CCAA context, Parliament has provided a statutory framework to extend protection to a company while it
holds its creditors at bay and attempts to negotiate a compromised plan of arrangement that will enable it to emerge
and continue as a viable economic entity, thus benefiting society and the company in the long run, along with the
company's creditors, shareholders, employees and other stakeholders. The s. 11 discretion is the engine that drives
this broad and flexible statutory scheme...

34 Parliament has carved out defined exceptions to the court's ability to impose a stay. For example, s. 11.3(a)
prohibits a stay of payments for goods and services provided after the initial order, so that while the company is given
the opportunity and privilege to carry on during the CCAA restructuring process without paying its existing creditors,

it is on a pay-as-you-go basis only. In contrast, there is no exception for statutory termination and severance pay. 2
Furthermore, as the respondent Boards of Directors point out, the recent amendments to the CCA A that came into force
on September 18, 2009 do not address this issue, although they do deal in other respects with employee-related matters.

35  As there is no specific protection from the general stay provision for ESA termination and severance payments,
the question to be determined is whether the court is entitled to extend the effect of its stay order to such payments
based on the constitutional doctrine of paramountcy: Crystalline Investments Ltd. v. Domgroup Ltd., [2004] 1 S.C.R. 60
(S.C.C.) at para. 43.

36 The scope, intent and effect of the operation of the doctrine of paramountcy was recently reviewed and summarized
by Binnie and Lebel 1J. in Canadian Western Bank v. Alberta,[2007] 2 S.C.R. 3 (S.C.C.) at paras. 69-75. They reaffirmed
the "conflict" test stated by Dickson J. in Multiple Access Ltd. v. McCutcheon, [1982] 2 S.C.R. 161 (S.C.C.):

In principle, there would seem to be no good reasons to speak of paramountcy and preclusion except where there is
actual conflict in operation as where one enactment says "yes" and the other says "no"; "the same citizens are being
told to do inconsistent things"; compliance with one is defiance of the other. [p. 191]
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37  However, they also explained an important proviso or gloss on the strict conflict rule that has developed in the
case law since Multiple Access:

Nevertheless, there will be cases in which imposing an obligation to comply with provincial legislation would in
effect frustrate the purpose of a federal law even though it did not entail a direct violation of the federal law's
provisions. The Court recognized this in Bank of Montreal v. Hall, [1990] 1 S.C.R. 121, in noting that Parliament's
"intent" must also be taken into account in the analysis of incompatibility. The Court thus acknowledged that the
impossibility of complying with two enactments is not the sole sign of incompatibility. The fact that a provincial
law is incompatible with the purpose of a federal law will also be sufficient to trigger the application of the doctrine
of federal paramountcy. This point was recently reaffirmed in Mangat and in Rothmans, Benson & Hedges Inc. v.
Saskatchewan, [2005] 1 S.C.R. 188, 2005 SCC 13. (para. 73)

38 Therefore, the doctrine of paramountcy will apply either where a provincial and a federal statutory provision are in
conflict and cannot both be complied with, or where complying with the provincial law will have the effect of frustrating
the purpose of the federal law and therefore the intent of Parliament. Binnie and Lebel JJ. concluded by summarizing
the operation of the doctrine in the following way:

To sum up, the onus is on the party relying on the doctrine of federal paramountcy to demonstrate that the federal
and provincial laws are in fact incompatible by establishing either that it is impossible to comply with both laws or
that to apply the provincial law would frustrate the purpose of the federal law. (para. 75)

39  The CCAA stay provision is a clear example of a case where the intent of Parliament, to allow the court to freeze
the debt obligations owing to all creditors for past services (and goods) in order to permit a company to restructure for
the benefit of all stakeholders, would be frustrated if the court's stay order could not apply to statutory termination and
severance payments owed to terminated employees in respect of past services.

40  The record before the court indicates that the motion judge made the initial order and the amended order in the
context of the insolvency of a complex, multinational conglomerate as part of co-ordinated proceedings in a number of
countries including the U.S. In June 2009, an Interim Funding and Settlement Agreement was negotiated which, together
with the proceeds of certain ongoing asset sales, is providing funds necessary in the view of the court appointed Monitor,
for the ongoing operations of Nortel during the next few months of the CCAA oversight operation. This funding was
achieved on the basis that the stay applied to the severance and termination payments. The Monitor advises that if these
payments were not subject to the stay and had to be funded, further financing would have to be found to do that and
also maintain operations.

41  In that context, the motion judge exercised his discretion to impose a stay that could extend to the severance and
termination payments. He considered the financial position of Nortel, that it was not carrying "business as usual" and
that it was under financial pressure. He also considered that the CCA A proceeding is at an early stage, before the claims
of creditor groups, including former employees and others have been considered or classified for ultimate treatment
under a plan of arrangement. He noted that employees have no statutory priority and their claims are not secured claims.

42 While reference was made to the paramountcy doctrine by the motion judge, it was not the main focus of
the argument before him. Nevertheless, he effectively concluded that it would thwart the intent of Parliament for the
successful conduct of the CCA A restructuring if the initial order and the amended order could not include a stay provision
that allowed Nortel to suspend the payment of statutory obligations for termination and severance under the ESA.

43 The respondents also argued that if the stay did not apply to statutory termination and severance obligations,
then the employees who received these payments would in effect be receiving a "super-priority" over other unsecured or
possibly even secured creditors on the assumption that in the end there will not be enough money to pay everyone in full.
We agree that this may be the effect if the stay does not apply to these payments. However, that could also be the effect if
Nortel chose to make such payments, as it is entitled to do under paragraph 6 (a) of the amended initial order. Of course,
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in that case, any such payments would be made in consultation with appropriate parties including the Monitor, resulting
in the effective grant of a consensual rather than a mandatory priority. Even in this case, the motion judge provided a
"hardship" alleviation program funded up to $750,000, to allow payments to former employees in clear need. This will
have the effect of granting the "super-priority" to some. This is an acceptable result in appropriate circumstances.

44  However, this result does not in any way undermine the paramountcy analysis. That analysis is driven by the need
to preserve the ability of the CCAA court to ensure, through the scope of the stay order, that Parliament's intent for
the operation of the CCA A regime is not thwarted by the operation of provincial legislation. The court issuing the stay
order considers all of the circumstances and can impose an order that has the effect of overriding a provincial enactment
where it is necessary to do so.

45  Morawetz J. was satisfied that such a stay was necessary in the circumstances of this case. We see no error in that
conclusion on the record before him and before this court.

46  Another issue was raised based on the facts of this restructuring as it has developed. It appears that the company
will not be restructured, but instead its assets will be sold. It is necessary to continue operations in order to maintain
maximum value for this process to achieve the highest prices and therefore the best outcome for all stakeholders. It is true
that the basis for the very broad stay power has traditionally been expressed as a necessary aspect of the restructuring
process, leading to a plan of arrangement for the newly restructured entity. However, we see no reason in the present
circumstances why the same analysis cannot apply during a sale process that requires the business to be carried on as a
going concern. No party has taken the position that the CCAA process is no longer available because it is not proceeding
as a restructuring, nor has any party taken steps to turn the proceeding into one under the Bankruptcy and Insolvency
Act, R.S.C. 1985, c. B-3.

47 The former employee appellants have raised the constitutional question whether the doctrine of paramountcy
applies to give to the CCAA judge the authority, under s. 11 of the Act, to order a stay of proceedings that has the effect
of overriding s. 11(5) of the ESA, which requires almost immediate payment of termination and severance obligations.
The answer to this question is yes.

48  We note again that the question before this court was limited to the effect of the stay on the timing of required
statutory payments under the ESA4 and does not deal with the inter-relation of the ESA4 and the CCAA for the purposes
of the plan of arrangement and the ultimate payment of these statutory obligations.

49  The appeal by the former employees is also dismissed.
R.A. Blair J.A.:
I agree.

Appeals dismissed.

Footnotes

* A corrigendum issued by the court on December 8, 2009 has been incorporated herein.
1 The analogous section to the former s. 11.3(a) is now found in s. 11.01(a) of the recently amended CCAA.

2 The issue of post-initial order employee terminations, and specifically whether any portion of the termination or severance
that may be owed is attributable to post-initial order services, was not at issue in this motion. In Windsor Machine & Stamping
Ltd., Re,[2009] O.J. No. 3195 (Ont. S.C.J. [Commercial List]), decided one month after this motion, the issue was discussed
more fully and Morawetz J. determined that it could be decided as part of a post-filing claim. Leave to appeal has been filed.
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MOTION by company for approval of bidding procedures for sale of business and asset sale agreement.
Morawetz J.:

Introduction

1 On June 29, 2009, I granted the motion of the Applicants and approved the bidding procedures (the "Bidding
Procedures") described in the affidavit of Mr. Riedel sworn June 23, 2009 (the "Riedel Affidavit") and the Fourteenth
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Report of Ernst & Young, Inc., in its capacity as Monitor (the "Monitor") (the "Fourteenth Report"). The order was
granted immediately after His Honour Judge Gross of the United States Bankruptcy Court for the District of Delaware
(the "U.S. Court") approved the Bidding Procedures in the Chapter 11 proceedings.

2 I also approved the Asset Sale Agreement dated as of June 19, 2009 (the "Sale Agreement") among Nokia
Siemens Networks B.V. ("Nokia Siemens Networks" or the "Purchaser"), as buyer, and Nortel Networks Corporation
("NNC"), Nortel Networks Limited ("NNL"), Nortel Networks, Inc. ("NNI") and certain of their affiliates, as vendors
(collectively the "Sellers") in the form attached as Appendix "A" to the Fourteenth Report and I also approved and
accepted the Sale Agreement for the purposes of conducting the "stalking horse" bidding process in accordance with
the Bidding Procedures including, the Break-Up Fee and the Expense Reimbursement (as both terms are defined in the
Sale Agreement).

3 An order was also granted sealing confidential Appendix "B" to the Fourteenth Report containing the schedules
and exhibits to the Sale Agreement pending further order of this court.

4 The following are my reasons for granting these orders.

5 The hearing on June 29, 2009 (the "Joint Hearing") was conducted by way of video conference with a similar motion
being heard by the U.S. Court. His Honor Judge Gross presided over the hearing in the U.S. Court. The Joint Hearing
was conducted in accordance with the provisions of the Cross-Border Protocol, which had previously been approved
by both the U.S. Court and this court.

6 The Sale Agreement relates to the Code Division Multiple Access ("CMDA") business Long-Term Evolution
("LTE") Access assets.

7  The Sale Agreement is not insignificant. The Monitor reports that revenues from CDMA comprised over 21% of
Nortel's 2008 revenue. The CDMA business employs approximately 3,100 people (approximately 500 in Canada) and
the LTE business employs approximately 1,000 people (approximately 500 in Canada). The purchase price under the
Sale Agreement is $650 million.

Background

8 The Applicants were granted CCAA protection on January 14, 2009. Insolvency proceedings have also been
commenced in the United States, the United Kingdom, Israel and France.

9 At the time the proceedings were commenced, Nortel's business operated through 143 subsidiaries, with
approximately 30,000 employees globally. As of January 2009, Nortel employed approximately 6,000 people in Canada
alone.

10 The stated purpose of Nortel's filing under the CCAA was to stabilize the Nortel business to maximize the chances
of preserving all or a portion of the enterprise. The Monitor reported that a thorough strategic review of the company's
assets and operations would have to be undertaken in consultation with various stakeholder groups.

11 In April 2009, the Monitor updated the court and noted that various restructuring alternatives were being
considered.

12 On June 19, 2009, Nortel announced that it had entered into the Sale Agreement with respect to its assets in its
CMDA business and LTE Access assets (collectively, the "Business") and that it was pursuing the sale of its other business
units. Mr. Riedel in his affidavit states that Nortel has spent many months considering various restructuring alternatives
before determining in its business judgment to pursue "going concern" sales for Nortel's various business units.

13 In deciding to pursue specific sales processes, Mr. Riedel also stated that Nortel's management considered:
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(a) the impact of the filings on Nortel's various businesses, including deterioration in sales; and

(b) the best way to maximize the value of its operations, to preserve jobs and to continue businesses in Canada
and the U.S.

14  Mr. Riedel notes that while the Business possesses significant value, Nortel was faced with the reality that:
(a) the Business operates in a highly competitive environment;
(b) full value cannot be realized by continuing to operate the Business through a restructuring; and
(c) in the absence of continued investment, the long-term viability of the Business would be put into jeopardy.

15 Mr. Riedel concluded that the proposed process for the sale of the Business pursuant to an auction process provided
the best way to preserve the Business as a going concern and to maximize value and preserve the jobs of Nortel employees.

16 In addition to the assets covered by the Sale Agreement, certain liabilities are to be assumed by the Purchaser. This
issue is covered in a comprehensive manner at paragraph 34 of the Fourteenth Report. Certain liabilities to employees
are included on this list. The assumption of these liabilities is consistent with the provisions of the Sale Agreement that
requires the Purchaser to extend written offers of employment to at least 2,500 employees in the Business.

17  The Monitor also reports that given that certain of the U.S. Debtors are parties to the Sale Agreement and given
the desire to maximize value for the benefit of stakeholders, Nortel determined and it has agreed with the Purchaser that
the Sale Agreement is subject to higher or better offers being obtained pursuant to a sale process under s. 363 of the U.S.
Bankruptcy Code and that the Sale Agreement shall serve as a "stalking horse" bid pursuant to that process.

18  The Bidding Procedures provide that all bids must be received by the Seller by no later than July 21, 2009 and that
the Sellers will conduct an auction of the purchased assets on July 24, 2009. It is anticipated that Nortel will ultimately
seek a final sales order from the U.S. Court on or about July 28, 2009 and an approval and vesting order from this court
in respect of the Sale Agreement and purchased assets on or about July 30, 2009.

19  The Monitor recognizes the expeditious nature of the sale process but the Monitor has been advised that given
the nature of the Business and the consolidation occurring in the global market, there are likely to be a limited number
of parties interested in acquiring the Business.

20 The Monitor also reports that Nortel has consulted with, among others, the Official Committee of Unsecured
Creditors (the "UCC") and the bondholder group regarding the Bidding Procedures and is of the view that both are
supportive of the timing of this sale process. (It is noted that the UCC did file a limited objection to the motion relating
to certain aspects of the Bidding Procedures.)

21 Given the sale efforts made to date by Nortel, the Monitor supports the sale process outlined in the Fourteenth
Report and more particularly described in the Bidding Procedures.

22 Objections to the motion were filed in the U.S. Court and this court by MatlinPatterson Global Advisors LLC,
MatlinPatterson Global Opportunities Partners III L.P. and Matlin Patterson Opportunities Partners (Cayman) ITI L.P.
(collectively, "MatlinPatterson") as well the UCC.

23 The objections were considered in the hearing before Judge Gross and, with certain limited exceptions, the objections
were overruled.

Issues and Discussion
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24 The threshold issue being raised on this motion by the Applicants is whether the CCAA affords this court the
jurisdiction to approve a sales process in the absence of a formal plan of compromise or arrangement and a creditor vote.
If the question is answered in the affirmative, the secondary issue is whether this sale should authorize the Applicants
to sell the Business.

25  The Applicants submit that it is well established in the jurisprudence that this court has the jurisdiction under the
CCAA to approve the sales process and that the requested order should be granted in these circumstances.

26 Counsel to the Applicants submitted a detailed factum which covered both issues.

27  Counsel to the Applicants submits that one of the purposes of the CCAA is to preserve the going concern value
of debtors companies and that the court's jurisdiction extends to authorizing sale of the debtor's business, even in the
absence of a plan or creditor vote.

28 The CCAA is a flexible statute and it is particularly useful in complex insolvency cases in which the court is required
to balance numerous constituents and a myriad of interests.

29 The CCAA has been described as "skeletal in nature". It has also been described as a "sketch, an outline, a supporting
framework for the resolution of corporate insolvencies in the public interest". ATB Financial v. Metcalfe & Mansfield
Alternative Investments II Corp. (2008), 45 C.B.R. (5th) 163 (Ont. C.A.) at paras. 44, 61, leave to appeal refused [2008]
S.C.C.A. No. 337 (S.C.C.). ("ATB Financial").

30  The jurisprudence has identified as sources of the court's discretionary jurisdiction, inter alia:
(a) the power of the court to impose terms and conditions on the granting of a stay under s. 11(4) of the CCAA,;

(b) the specific provision of s. 11(4) of the CCAA which provides that the court may make an order "on such
terms as it may impose"; and

(c) the inherent jurisdiction of the court to "fill in the gaps" of the CCAA in order to give effect to its objects.
Canadian Red Cross Society | Société Canadienne de la Croix-Rouge, Re (1998), 5 C.B.R. (4th) 299 (Ont. Gen.
Div. [Commercial List]) at para. 43; PSINET Ltd., Re (2001), 28 C.B.R. (4th) 95 (Ont. S.C.J. [Commercial
List]) at para. 5, ATB Financial, supra, at paras. 43-52.

31  However, counsel to the Applicants acknowledges that the discretionary authority of the court under s. 11 must
be informed by the purpose of the CCAA.

Its exercise must be guided by the scheme and object of the Act and by the legal principles that govern corporate
law issues. Re Stelco Inc. (2005), 9 C.B.R. (5 th) 135 (Ont. C.A.) at para. 44.

32 In support of the court's jurisdiction to grant the order sought in this case, counsel to the Applicants submits
that Nortel seeks to invoke the "overarching policy" of the CCAA, namely, to preserve the going concern. Residential
Warranty Co. of Canada Inc., Re (2006), 21 C.B.R. (5th) 57 (Alta. Q.B.) at para. 78.

33 Counsel to the Applicants further submits that CCAA courts have repeatedly noted that the purpose of the CCAA
is to preserve the benefit of a going concern business for all stakeholders, or "the whole economic community":

The purpose of the CCAA is to facilitate arrangements that might avoid liquidation of the company and allow it
to continue in business to the benefit of the whole economic community, including the shareholders, the creditors
(both secured and unsecured) and the employees. Citibank Canada v. Chase Manhattan Bank of Canada (1991), 5

C.B.R.(3 rd) 167 (Ont. Gen. Div.) at para. 29. Re Consumers Packaging Inc. (2001) 27 C.B.R. (4th) 197 (Ont. C.A.)
at para. 5.
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34 Counsel to the Applicants further submits that the CCAA should be given a broad and liberal interpretation to
facilitate its underlying purpose, including the preservation of the going concern for the benefit of all stakeholders and
further that it should not matter whether the business continues as a going concern under the debtor's stewardship or
under new ownership, for as long as the business continues as a going concern, a primary goal of the CCAA will be met.

35 Counsel to the Applicants makes reference to a number of cases where courts in Ontario, in appropriate cases,
have exercised their jurisdiction to approve a sale of assets, even in the absence of a plan of arrangement being tendered
to stakeholders for a vote. In doing so, counsel to the Applicants submits that the courts have repeatedly recognized that
they have jurisdiction under the CCAA to approve asset sales in the absence of a plan of arrangement, where such sale
is in the best interests of stakeholders generally. Canadian Red Cross Society | Société Canadienne de la Croix-Rouge,
Re, supra, Re PSINet, supra, Consumers Packaging Inc., Re [2001 CarswellOnt 3482 (Ont. C.A.)], supra, Stelco Inc., Re
(2004), 6 C.B.R. (5th) 316 (Ont. S.C.J. [Commercial List]) at para. 1, Tiger Brand Knitting Co., Re (2005),9 C.B.R. (5th)
315 (Ont. S.C.J.), Caterpillar Financial Services Ltd. v. Hard-Rock Paving Co. (2008), 45 C.B.R. (5th) 87 (Ont. S.C.J.)
and Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]).

36  In Re Consumers Packaging, supra, the Court of Appeal for Ontario specifically held that a sale of a business as a
going concern during a CCAA proceeding is consistent with the purposes of the CCAA:

The sale of Consumers' Canadian glass operations as a going concern pursuant to the Owens-Illinois bid allows the
preservation of Consumers' business (albeit under new ownership), and is therefore consistent with the purposes
of the CCAA.

...we cannot refrain from commenting that Farley J.'s decision to approve the Owens-Illinois bid is consistent with
previous decisions in Ontario and elsewhere that have emphasized the broad remedial purpose of flexibility of the
CCAA and have approved the sale and disposition of assets during CCAA proceedings prior to a formal plan being
tendered. Re Consumers Packaging, supra, at paras. 5, 9.

37  Similarly, in Canadian Red Cross Society | Société Canadienne de la Croix-Rouge, Re, supra, Blair J. (as he then
was) expressly affirmed the court's jurisdiction to approve a sale of assets in the course of a CCAA proceeding before
a plan of arrangement had been approved by creditors. Canadian Red Cross Society | Société Canadienne de la Croix-
Rouge, Re, supra, at paras. 43, 45.

38 Similarly, in PSINet Limited, supra, the court approved a going concern sale in a CCAA proceeding where no
plan was presented to creditors and a substantial portion of the debtor's Canadian assets were to be sold. Farley J. noted
as follows:

[If the sale was not approved,] there would be a liquidation scenario ensuing which would realize far less than this
going concern sale (which appears to me to have involved a transparent process with appropriate exposure designed
to maximize the proceeds), thus impacting upon the rest of the creditors, especially as to the unsecured, together
with the material enlarging of the unsecured claims by the disruption claims of approximately 8,600 customers (who
will be materially disadvantaged by an interrupted transition) plus the job losses for approximately 200 employees.
Re PSINet Limited, supra, at para. 3.

39 In Re Stelco Inc., supra, in 2004, Farley J. again addressed the issue of the feasibility of selling the operations
as a going concern:

I would observe that usually it is the creditor side which wishes to terminate CCAA proceedings and that when the
creditors threaten to take action, there is a realization that a liquidation scenario will not only have a negative effect
upon a CCAA applicant, but also upon its workforce. Hence, the CCAA may be employed to provide stability
during a period of necessary financial and operational restructuring - and if a restructuring of the "old company" is
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not feasible, then there is the exploration of the feasibility of the sale of the operations/enterprise as a going concern
(with continued employment) in whole or in part. Re Stelco Inc, supra, at para. 1.

40 T accept these submissions as being general statements of the law in Ontario. The value of equity in an insolvent
debtor is dubious, at best, and, in my view, it follows that the determining factor should not be whether the business
continues under the debtor's stewardship or under a structure that recognizes a new equity structure. An equally
important factor to consider is whether the case can be made to continue the business as a going concern.

41  Counsel to the Applicants also referred to decisions from the courts in Quebec, Manitoba and Alberta which have
similarly recognized the court's jurisdiction to approve a sale of assets during the course of a CCAA proceeding. Boutiques
San Francisco Inc., Re (2004), 7 C.B.R. (5th) 189 (C.S. Que.), Winnipeg Motor Express Inc., Re (2008), 49 C.B.R. (5th)
302 (Man. Q.B.) at paras. 41, 44, and Calpine Canada Energy Ltd., Re (2007), 35 C.B.R. (5th) 1 (Alta. Q.B.) at para. 75.

42  Counsel to the Applicants also directed the court's attention to a recent decision of the British Columbia Court
of Appeal which questioned whether the court should authorize the sale of substantially all of the debtor's assets where
the debtor's plan "will simply propose that the net proceeds from the sale...be distributed to its creditors". In Cliffs Over
Maple Bay Investments Ltd. v. Fisgard Capital Corp. (2008), 46 C.B.R. (5th) 7 (B.C. C.A.) ("Cliffs Over Maple Bay"), the
court was faced with a debtor who had no active business but who nonetheless sought to stave off its secured creditor
indefinitely. The case did not involve any type of sale transaction but the Court of Appeal questioned whether a court
should authorize the sale under the CCAA without requiring the matter to be voted upon by creditors.

43 In addressing this matter, it appears to me that the British Columbia Court of Appeal focussed on whether the
court should grant the requested relief and not on the question of whether a CCAA court has the jurisdiction to grant
the requested relief.

44  1do not disagree with the decision in Cliffs Over Maple Bay. However, it involved a situation where the debtor
had no active business and did not have the support of its stakeholders. That is not the case with these Applicants.

45 The Cliffs Over Maple Bay decision has recently been the subject of further comment by the British Columbia
Court of Appeal in Asset Engineering LP v. Forest & Marine Financial Ltd. Partnership, 2009 BCCA 319 (B.C. C.A.).

46 At paragraphs 24 - 26 of the Forest and Marine decision, Newbury J.A. stated:

24. In Cliffs Over Maple Bay, the debtor company was a real estate developer whose one project had failed.
The company had been dormant for some time. It applied for CCAA protection but described its proposal for
restructuring in vague terms that amounted essentially to a plan to "secure sufficient funds" to complete the
stalled project (Para. 34). This court, per Tysoe J.A., ruled that although the Act can apply to single-project
companies, its purposes are unlikely to be engaged in such instances, since mortgage priorities are fully straight
forward and there will be little incentive for senior secured creditors to compromise their interests (Para. 36).
Further, the Court stated, the granting of a stay under s. 11 is "not a free standing remedy that the court may
grant whenever an insolvent company wishes to undertake a "restructuring"...Rather, s. 11 is ancillary to the
fundamental purpose of the CCAA, and a stay of proceedings freezing the rights of creditors should only be
granted in furtherance of the CCAA's fundamental purpose". That purpose has been described in Meridian

Developments Inc. v. Toronto Dominion Bank (1984) 11 D.L.R. (4 th) 576 (Alta. Q.B.):

The legislation is intended to have wide scope and allow a judge to make orders which will effectively
maintain the status quo for a period while the insolvent company attempts to gain the approval of its
creditors for a proposed arrangement which will enable the company to remain in operation for what is,
hopefully, the future benefit of both the company and its creditors. [at 580]

25. The Court was not satisfied in Cliffs Over Maple Bay that the "restructuring”" contemplated by the debtor
would do anything other than distribute the net proceeds from the sale, winding up or liquidation of its business.
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The debtor had no intention of proposing a plan of arrangement, and its business would not continue following
the execution of its proposal - thus it could not be said the purposes of the statute would be engaged...

26. In my view, however, the case at bar is quite different from Cliffs Over Maple Bay. Here, the main debtor,
the Partnership, is at the centre of a complicated corporate group and carries on an active financing business
that it hopes to save notwithstanding the current economic cycle. (The business itself which fills a "niche" in
the market, has been carried on in one form or another since 1983.) The CCAA is appropriate for situations
such as this where it is unknown whether the "restructuring" will ultimately take the form of a refinancing or
will involve a reorganization of the corporate entity or entities and a true compromise of the rights of one or
more parties. The "fundamental purpose” of the Act - to preserve the status quo while the debtor prepares a
plan that will enable it to remain in business to the benefit of all concerned - will be furthered by granting a
stay so that the means contemplated by the Act - a compromise or arrangement - can be developed, negotiated
and voted on if necessary...

47 It seems to me that the foregoing views expressed in Forest and Marine are not inconsistent with the views
previously expressed by the courts in Ontario. The CCAA is intended to be flexible and must be given a broad and liberal
interpretation to achieve its objectives and a sale by the debtor which preserves its business as a going concern is, in my
view, consistent with those objectives.

48 I therefore conclude that the court does have the jurisdiction to authorize a sale under the CCAA in the absence
of a plan.

49 I now turn to a consideration of whether it is appropriate, in this case, to approve this sales process. Counsel to
the Applicants submits that the court should consider the following factors in determining whether to authorize a sale
under the CCAA in the absence of a plan:

(a) is a sale transaction warranted at this time?
(b) will the sale benefit the whole "economic community"?
(c) do any of the debtors' creditors have a bona fide reason to object to a sale of the business?
(d) is there a better viable alternative?
I accept this submission.

50  Itis the position of the Applicants that Nortel's proposed sale of the Business should be approved as this decision
is to the benefit of stakeholders and no creditor is prejudiced. Further, counsel submits that in the absence of a sale, the
prospects for the Business are a loss of competitiveness, a loss of value and a loss of jobs.

51 Counsel to the Applicants summarized the facts in support of the argument that the Sale Transaction should be
approved, namely:

(a) Nortel has been working diligently for many months on a plan to reorganize its business;

(b) in the exercise of its business judgment, Nortel has concluded that it cannot continue to operate the Business
successfully within the CCAA framework;

(c) unless a sale is undertaken at this time, the long-term viability of the Business will be in jeopardy;

(d) the Sale Agreement continues the Business as a going concern, will save at least 2,500 jobs and constitutes
the best and most valuable proposal for the Business;

(e) the auction process will serve to ensure Nortel receives the highest possible value for the Business;
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(f) the sale of the Business at this time is in the best interests of Nortel and its stakeholders; and
(g) the value of the Business is likely to decline over time.

52  The objections of MatlinPatterson and the UCC have been considered. I am satisfied that the issues raised in these
objections have been addressed in a satisfactory manner by the ruling of Judge Gross and no useful purpose would be
served by adding additional comment.

53  Counsel to the Applicants also emphasize that Nortel will return to court to seek approval of the most favourable
transaction to emerge from the auction process and will aim to satisfy the elements established by the court for approval
as set out in Royal Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) 1 (Ont. C.A.) at para. 16.

Disposition

54  The Applicants are part of a complicated corporate group. They carry on an active international business. I have
accepted that an important factor to consider in a CCAA process is whether the case can be made to continue the business
as a going concern. I am satisfied having considered the factors referenced at [49], as well as the facts summarized at [51],
that the Applicants have met this test. [ am therefore satisfied that this motion should be granted.

55  Accordingly, I approve the Bidding Procedures as described in the Riedel Affidavit and the Fourteenth Report of
the Monitor, which procedures have been approved by the U.S. Court.

56 Tam also satisfied that the Sale Agreement should be approved and further that the Sale Agreement be approved and
accepted for the purposes of conducting the "stalking horse" bidding process in accordance with the Bidding Procedures
including, without limitation the Break-Up Fee and the Expense Reimbursement (as both terms are defined in the Sale
Agreement).

57 Further, I have also been satisfied that Appendix B to the Fourteenth Report contains information which is
commercially sensitive, the dissemination of which could be detrimental to the stakeholders and, accordingly, I order
that this document be sealed, pending further order of the court.

58  In approving the Bidding Procedures, I have also taken into account that the auction will be conducted prior to
the sale approval motion. This process is consistent with the practice of this court.

59 Finally, it is the expectation of this court that the Monitor will continue to review ongoing issues in respect of
the Bidding Procedures. The Bidding Procedures permit the Applicants to waive certain components of qualified bids
without the consent of the UCC, the bondholder group and the Monitor. However, it is the expectation of this court
that, if this situation arises, the Applicants will provide advance notice to the Monitor of its intention to do so.

Motion granted.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights

reserved.
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MOTION by insolvent companies for order suspending obligations to make special payments to pension plans, granting
super priority to two charges, approving key employee retention plans, and sealing confidential supplement to monitor's
report.

Morawetz J.:
1 This motion was heard on January 12, 2012. On January 16, 2012, the following endorsement was released:

Motion granted. Reasons will follow. Order to go subject to proviso that the Sealing Order is subject to modification,
if necessary, after reasons provided.

2 These are those reasons.
Background

3 On January 3, 2012, Timminco Limited ("Timminco") and Bécancour Silicon Inc. ("BSI") (collectively, the
"Timminco Entities") applied for and obtained relief under the Companies' Creditors Arrangement Act (the "CCAA").

4 Inmyendorsement of January 3, 2012, (Timminco Ltd., Re, 2012 ONSC 106 (Ont. S.C.J. [Commercial List])), I stated
at [11]: "I am satisfied that the record establishes that the Timminco Entities are insolvent and are 'debtor companies'
to which the CCAA applies".
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5  On the initial motion, the Applicants also requested an "Administration Charge" and a "Directors. and Officers.
Charge" ("D&O Charge"), both of which were granted.

6 The Timminco Entities requested that the Administration Charge rank ahead of the existing security interest of
Investissement Quebec ("IQ") but behind all other security interests, trusts, liens, charges and encumbrances, claims of
secured creditors, statutory or otherwise, including any deemed trust created under the Ontario Pension Benefit Act (the
"PBA") or the Quebec Supplemental Pensions Plans Act (the "QSPPA") (collectively, the "Encumbrances") in favour of
any persons that have not been served with this application.

7  1Q had been served and did not object to the Administration Charge and the D&O Charge.

8 At [35] of my endorsement, I noted that the Timminco Entities had indicated their intention to return to court to
seek an order granting super priority ranking for both the Administration Charge and the D&O Charge ahead of the
Encumbrances.

9  The Timminco Entities now bring this motion for an order:

(a) suspending the Timminco Entities. obligations to make special payments with respect to the pension plans (as
defined in the Notice of Motion);

(b) granting super priority to the Administration Charge and the D&O Charge;

(c) approving key employee retention plans (the "KERPs") offered by the Timminco Entities to certain employees
deemed critical to a successful restructuring and a charge on the current and future assets, undertakings and
properties of the Timminco Entities to secure the Timminco Entities. obligations under the KERPs (the "KERP
Charge"); and

(d) sealing the confidential supplement (the "Confidential Supplement") to the First Report of FTI Consulting
Canada Inc. (the "Monitor").

10 If granted, the effect of the proposed Court-ordered charges in relation to each other would be:
* first, the Administration Charge to the maximum amount of $1 million;
* second, the KERP Charge (in the maximum amount of $269,000); and
» third, the D&O Charge (in the maximum amount of $400,000).

11 The requested relief was recommended and supported by the Monitor. IQ also supported the requested relief. It
was, however, opposed by the Communications, Energy and Paperworkers. Union of Canada ("CEP"). The position
put forth by counsel to CEP was supported by counsel for the United Steelworkers. Union ("USW").

12 The motion materials were served on all personal property security registrants in Ontario and in Quebec: the
members of the Pension Plan Committees for the Bécancour Union Pension Plan and the Bécancour Non-Union Pension
Plan; the Financial Services Commission of Ontario; the Regie de Rentes du Quebec; the United Steel, Paper and
Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Works International Union; and La Section
Locale 184 de Syndicat Canadien des Communications, De L.Energie et du Papier; and various government entities,
including Ontario and Quebec environmental agencies and federal and provincial taxing authorities.

13 Counsel to the Applicants identified the issues on the motion as follows:

(a) Should this court grant increased priority to the Administration Charge and the D&O Charge?
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14

(b) Should this court grant an order suspending the Timminco Entities. obligations to make the pension
contributions with respect to the pension plans?

(c) Should this court approve the KERPs and grant the KERPs Charge?
(d) Should this court seal the Confidential Supplement?

It was not disputed that the court has the jurisdiction and discretion to order a super priority charge in the context

of a CCAA proceeding. However, counsel to CEP submits that this is an extraordinary measure, and that the onus is on
the party seeking such an order to satisfy the court that such an order ought to be awarded in the circumstances.

15

The affidavit of Peter A.M. Kalins, sworn January 5, 2012, provides information relating to the request to suspend

the payment of certain pension contributions. Paragraphs 14-28 read as follows:

14. The Timminco Entities sponsor the following three pension plans (collectively, the "Pension Plans"):

(a) the Retirement Pension Plan for The Haley Plant Hourly Employees of Timminco Metals, A Division of
Timminco Limited (Ontario Registration Number 0589648) (the "Haley Pension Plan");

(b) the Régime de rentes pour les employés non syndiqués de Silicium Bécancour Inc. (Québec Registration
Number 26042) (the "Bécancour Non-Union Pension Plan"); and

(c) the Régime de rentes pour les employés syndiqués de Silicium Bécancour Inc. (Québec Registration Number
32063) (the "Bécancour Union Pension Plan").

Haley Pension Plan

15. The Haley Pension plan, sponsored and administered by Timminco, applies to former hourly employees at
Timminco's magnesium facility in Haley, Ontario.

16. The Haley Pension Plan was terminated effective as of August 1, 2008 and accordingly, no normal cost
contributions are payable in connection with the Haley Pension Plan. As required by the Ontario Pension Benefits
Act (the "PBA"), a wind-up valuation in respect of the Haley Pension Plan was filed with the Financial Services
Commission of Ontario ("FSCO") detailing the plan's funded status as of the wind-up date, and each year thereafter.
As of August 1, 2008, the Haley Pension Plan was in a deficit position on a wind-up basis of $5,606,700. The PBA
requires that the wind-up deficit be paid down in equal annual installments payable annually in advance over a
period of no more than five years.

17. As of August 1, 2010, the date of the most recently filed valuation report, the Haley Pension Plan had a wind-
up deficit of $3,922,700. Contributions to the Haley Pension Plan are payable annually in advance every August 1.
Contributions in respect of the period from August 1, 2008 to July 31, 2011 totalling $4,712,400 were remitted to the
plan. Contributions in respect of the period from August 1, 2011 to July 31, 2012 were estimated to be $1,598,500
and have not been remitted to the plan.

18. According to preliminary estimates calculated by the Haley Pension Plan's actuaries, despite Timminco having
made contributions of approximately $4,712,400 during the period from August 1, 2008 to July 31, 2011, as of
August 1, 2011, the deficit remaining in the Haley Pension Plan is $3,102,900.

Bécancour Non-Union Pension Plan

19. The Bécancour Non-Union Pension Plan, sponsored by BSI, is an on-going pension plan with both defined
benefit ("DB") and defined contribution provisions. The plan has four active members and 32 retired and deferred
vested members (including surviving spouses).
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20. The most recently filed actuarial valuation of the Bécancour Non-Union Pension Plan performed for funding
purposes was performed as of September 30, 2010. As of September 30, 2010, the solvency deficit in the Bécancour
Non-Union Pension Plan was $3,239,600.

21. In 2011, normal cost contributions payable to this plan totaled approximately $9,525 per month (or 16.8% of
payroll). Amortization payments owing to this plan totaled approximately $41,710 per month. All contributions
in respect of the plan were paid when due in accordance with the Québec Supplemental Pension Plans Act (the
"QSPPA") and regulations.

Bécancour Union Pension Plan

22. The BSI-sponsored Bécancour Union Pension Plan is an on-going DB pension plan with two active members
and 98 retired and deferred vested members (including surviving spouses).

23. The most recently filed actuarial valuation performed for funding purposes was performed as of September 30,
2010. As of September 30, 2010, the solvency deficit in the Bécancour Union Pension Plan was $7,939,500.

24, In 2011, normal cost contributions payable to the plan totaled approximately $7,083 per month (or 14.7% of
payroll). Amortization payments owing to this plan totaled approximately $95,300 per month. All contributions in
respect of the plan were paid when due in accordance with the QSPPA and regulations.

25. BSI unionized employees have the option to transfer their employment to QSLP, under the form of the existing
collective bargaining agreement. In the event of such transfer, their pension membership in the Bécancour Union
Pension Plan will be transferred to the Quebec Silicon Union Pension Plan (as defined and described in greater detail
in the Initial Order Affidavit). Also, in the event that any BSI non-union employees transfer employment to QSLP,
their pension membership in the Bécancour Non-Union Pension Plan would be transferred to the Quebec Silicon
Non-Union Pension Plan (as defined and described in greater detail in the Initial Order Affidavit). I am advised by
Andrea Boctor of Stikeman Elliott LLP, counsel to the Timminco Entities, and do verily believe that if all of the
active members of the Bécancour Union Pension Plan and the Bécancour Non-Union Pension Plan transfer their
employment to QSLP, the Régie des rentes du Québec would have the authority to order that the plans be wound up.

Pension Plan Deficiencies and the Timminco Entities' CCAA Proceedings

26. The assets of the Pension Plans have been severely impacted by market volatility and decreasing long-term
interest rates in recent years, resulting in increased deficiencies in the Pension Plans. As a result, the special payments
payable with respect to the Haley Plan also increased. As at 2010, total annual special payments for the final three
years of the wind-up of the Haley Pension Plan were $1,598,500 for 2010, $1,397,000 for 2011 and $1,162,000 for
2012, payable in advance annually every August 1. By contrast, in 2011 total annual special payments to the Haley
Pension Plan for the remaining two years of the wind-up increased to $1,728,700 for each of 2011 and 2012.

Suspension of Certain Pension Contributions

27. As is evident from the Cashflow Forecast, the Timminco Entities do not have the funds necessary to make any
contributions to the Pension Plans other than (a) contributions in respect of normal cost, (b) contributions to the
defined contribution provision of the BSI Non-Union Pension Plan, and (c) employee contributions deducted from
pay (together, the "Normal Cost Contributions"). Timminco currently owes approximately $1.6 million in respect
of special payments to the Haley Pension Plan. In addition, assuming the Bécancour Non-Union Pension Plan
and the Bécancour Union Pension Plan are not terminated, as at January 31, 2012, the Timminco Entities will
owe approximately $140,000 in respect of amortization payments under those plans. If the Timminco Entities are
required to make the pension contributions other than Normal Cost Contributions (the "Pension Contributions"),
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they will not have sufficient funds to continue operating and will be forced to cease operating to the detriment of
their stakeholders, including their employees and pensioners.

28. The Timminco Entities intend to make all normal cost contributions when due. However, management of the
Timminco Entities does not anticipate an improvement in their cashflows that would permit the making of Pension
Contributions with respect to the Pension Plans during these CCAA proceedings.

The Position of CEP and USW

16  Counsel to CEP submits that the super priority charge sought by the Timminco Entities would have the effect of
subordinating the rights of, inter alia, the pension plans, including the statutory trusts that are created pursuant to the
QSPPA. In considering this matter, I have proceeded on the basis that this submission extends to the PBA as well.

17  In order to grant a super priority charge, counsel to CEP, supported by USW, submits that the Timminco Entities
must show that the application of provincial legislation "would frustrate the company's ability to restructure and avoid
bankruptcy". (See Indalex Ltd., Re, 2011 ONCA 265 (Ont. C.A.) at para. 181.)

18  Counsel to CEP takes the position that the evidence provided by the Timminco Entities falls short of showing the
necessity of the super priority charge. Presently, counsel contends that the Applicants have not provided any plan for the
purpose of restructuring the Timminco Entities and, absent a restructuring proposal, the affected creditors, including
the pension plans, have no reason to believe that their interests will be protected through the issuance of the orders being
sought.

19  Counsel to CEP takes the position that the Timminco Entities are requesting extraordinary relief without providing
the necessary facts to justify same. Counsel further contends that the Timminco Entities must "wear two hats" and act
both in their corporate interest and in the best interest of the pension plan and cannot simply ignore their obligations to
the pension plans in favour of the corporation. (See Indalex Ltd., Re, supra, at para. 129.)

20 Counsel to CEP goes on to submit that, where the "two hats" gives rise to a conflict of interest, if a corporation
favours its corporate interest rather than its obligations to its fiduciaries, there will be consequences. In Indalex Ltd., Re,
supra, the court found that the corporation seeking CCAA protection had acted in a manner that revealed a conflict with
the duties it owed the beneficiaries of pension plans and ordered the corporation to pay the special payments it owed the
plans (See Indalex Ltd., Re, supra, at paras. 140 and 207.)

21 In this case, counsel to CEP submits that, given the lack of evidentiary support for the super priority charge, the
risk of conflicting interests and the importance of the Timminco Entities. fiduciary duties to the pension plans, the super
priority charge ought not to be granted.

22 Although counsel to CEP acknowledges that the court has the discretion in the context of the CCAA to make orders
that override provincial legislation, such discretion must be exercised through a careful weighing of the facts before the
court. Only where the applicant proves it is necessary in the context and consistent with the objects of the CCAA may a
judge make an order overriding provincial legislation. (See Indalex Ltd., Re, supra, at paras. 179 and 189.)

23 In the circumstances of this case, counsel to CEP argues that the position of any super priority charge ordered
by the court should rank after the pension plans.

24 CEP also takes the position that the Timminco Entities. obligations to the pension plans should not be suspended.
Counsel notes that the Timminco Entities have contractual obligations through the collective agreement and pension
plan documents to make contributions to the pension plans and, as well, the Timminco Entities owe statutory duties
to the beneficiaries of the pension funds pursuant to the QSPPA. Counsel further points out that s. 49 of the QSPPA
provides that any contributions and accrued interest not paid into the pension fund are deemed to be held in trust for
the employer.
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25  In addition, counsel takes the position that the Court of Appeal for Ontario in Indalex Ltd., Re, supra, confirmed
that, in the context of Ontario legislation, all of the contributions an employee owes a pension fund, including the special
payments, are subject to the deemed trust provision of the PBA.

26 In this case, counsel to CEP points out that the special payments the Timminco Entities seek to suspend in the
amount of $95,300 per month to the Bécancour Union Pension Plan, and of $47,743 to the Silicium Union Pension Plan,
are payments that are to be held in trust for the beneficiaries of the pension plans. Thus, they argue that the Timminco
Entities have a fiduciary obligation to the beneficiaries of the pension plans to hold the funds in trust. Further, the
Timminco Entities. request to suspend the special payments to the Bécancour Union Pension Plan and the Quebec Silicon
Union Pension Plan reveals that its interests are in conflict.

27  Counsel also submits that the Timminco Entities have not pointed to a particular reason, other than generalized
liquidity problems, as to why they are unable to make special payments to their pension plans.

28  With respect to the KERPs, counsel to CEP acknowledges that the court has the power to approve a KERP, but the
court must only do so when it is convinced that it is necessary to make such an order. In this case, counsel contends that
the Timminco Entities have not presented any meaningful evidence on the propriety of the proposed KERPs. Counsel
notes that the Timminco Entities have not named the KERPs recipients, provided any specific information regarding
their involvement with the CCAA proceeding, addressed their replaceability, or set out their individual bonuses. In the
circumstances, counsel submits that it would be unfair and inequitable for the court to approve the KERPs requested
by the Timminco Entities.

29  Counsel to CEP's final submission is that, in the event the KERPs are approved, they should not be sealed, but
rather should be treated in the same manner as other CCAA documents through the Monitor. Alternatively, counsel to
CEP submits that a copy of the KERPs should be provided to the Respondent, CEP.

The Position of the Timminco Entities

30 At the time of the initial hearing, the Timminco Entities filed evidence establishing that they were facing severe
liquidity issues as a result of, among other things, a low profit margin realized on their silicon metal sales due to a
high volume, long-term supply contract at below market prices, a decrease in the demand and market price for solar
grade silicon, failure to recoup their capital expenditures incurred in connection with the development of their solar
grade operations, and the inability to secure additional funding. The Timminco Entities also face significant pension and
environmental remediation legacy costs, and financial costs related to large outstanding debts.

31 I accepted submissions to the effect that without the protection of the CCAA, a shutdown of operations was
inevitable, which the Timminco Entities submitted would be extremely detrimental to the Timminco Entities. employees,
pensioners, suppliers and customers.

32 As at December 31, 2011, the Timminco Entities. cash balance was approximately $2.4 million. The 30-day
consolidated cash flow forecast filed at the time of the CCAA application projected that the Timminco Entities would
have total receipts of approximately $5.5 million and total operating disbursements of approximately $7.7 million for
net cash outflow of approximately $2.2 million, leaving an ending cash position as at February 3, 2012 of an estimated
$157,000.

33 The Timminco Entities approached their existing stakeholders and third party lenders in an effort to secure a
suitable debtor-in-possession ("DIP") facility. The Timminco Entities existing stakeholders, Bank of America NA, I1Q,
and AMG Advance Metallurgical Group NV, have declined to advance any funds to the Timminco Entities at this time.
In addition, two thirdparty lenders have apparently refused to enter into negotiations regarding the provision of a DIP

Facility. !
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34  The Monitor, in its Second Report, dated January 11, 2012, extended the cash forecast through to February 17,
2012. The Second Report provides explanations for the key variances in actual receipts and disbursements as compared
to the January 2, 2012 forecast.

35 There are some timing differences but the Monitor concludes that there are no significant changes in the underlying
assumptions in the January 10, 2012 forecast as compared to the January 2, 2012 forecast.

36  The January 10 forecast projects that the ending cash position goes from positive to negative in mid-February.

37  Counsel to the Applicants submits that, based on the latest cash flow forecast, the Timminco Entities currently
estimate that additional funding will be required by mid-February in order to avoid an interruption in operations.

38 The Timminco Entities submit that this is an appropriate case in which to grant super priority to the Administration
Charge. Counsel submits that each of the proposed beneficiaries will play a critical role in the Timminco Entities.
restructuring and it is unlikely that the advisors will participate in the CCAA proceedings unless the Administration
Charge is granted to secure their fees and disbursements.

39  Statutory Authority to grant such a charge derives from s. 11.52(1) of the CCAA. Subsection 11.52(2) contains
the authority to grant super-priority to such a charge:

11.52(1) Court may order security or charge to cover certain costs — On notice to the secured creditors who
are likely to be affected by the security or charge, the court may make an order declaring that all or part of
the property of a debtor company is subject to a security or charge — in an amount that the court considers
appropriate — in respect of the fees and expenses of

(a) the monitor, including the fees and expenses of any financial, legal or other experts engaged by the
monitor in the performance of the monitor's duties;

(b) any financial, legal or other experts engaged by the company for the purpose of proceedings under
this Act; and

(c) any financial, legal or other experts engaged by any other interested person if the court is satisfied that
the security or charge is necessary for their effective participation in proceedings under this Act.

11.52(2) Priority — This court may order that the security or charge rank in priority over the claim of any
secured creditor of the company.

40 Counsel also submits that the Timminco Entities require the continued involvement of their directors and officers in
order to pursue a successful restructuring of their business and/or finances and, due to the significant personal exposure
associated with the Timminco Entities. liabilities, it is unlikely that the directors and officers will continue their services
with the Timminco Entities unless the D&O Charge is granted.

41  Statutory authority for the granting of a D&O charge on a super priority basis derives from s. 11.51 of the CCAA:

11.51(1) Security or charge relating to director's indemnification — On application by a debtor company and
on notice to the secured creditors who are likely to be affected by the security or charge, the court may make an
order declaring that all or part of the property of the company is subject to a security or charge — in an amount
that the court considers appropriate — in favour of any director or officer of the company to indemnify the
director or officer against obligations and liabilities that they may incur as a director or officer of the company
after the commencement of proceedings under this Act.
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(2) Priority — The court may order that the security or charge rank in priority over the claim of any secured
creditor of the company.

(3) Restriction — indemnification insurance — The court may not make the order if in its opinion the company
could obtain adequate indemnification insurance for the director or officer at a reasonable cost.

(4) Negligence, misconduct or fault — The court shall make an order declaring that the security or charge does
not apply in respect of a specific obligation or liability incurred by a director or officer if in its opinion the
obligation or liability was incurred as a result of the director's or officer's gross negligence or wilful misconduct
or, in Quebec, the director's or officer's gross or intentional fault.

Analysis
(i) Administration Charge and D&O Charge
42 It seems apparent that the position of the unions. is in direct conflict with the Applicants. positions.

43 The position being put forth by counsel to the CEP and USW is clearly stated and is quite understandable. However,
in my view, the position of the CEP and the USW has to be considered in the context of the practical circumstances
facing the Timminco Entities. The Timminco Entities are clearly insolvent and do not have sufficient reserves to address
the funding requirements of the pension plans.

44 Counsel to the Applicants submits that without the relief requested, the Timminco Entities will be deprived of
the services being provided by the beneficiaries of the charges, to the company's detriment. I accept the submissions
of counsel to the Applicants that it is unlikely that the advisors will participate in the CCAA proceedings unless the
Administration Charge is granted to secure their fees and disbursements. I also accept the evidence of Mr. Kalins that the
role of the advisors is critical to the efforts of the Timminco Entities to restructure. To expect that the advisors will take
the business risk of participating in these proceedings without the security of the charge is neither reasonable nor realistic.

45  Likewise, I accept the submissions of counsel to the Applicants to the effect that the directors and officers will not
continue their service without the D&O Charge. Again, in circumstances such as those facing the Timminco Entities, it
is neither reasonable nor realistic to expect directors and officers to continue without the requested form of protection.

46 It logically follows, in my view, that without the assistance of the advisors, and in the anticipated void caused by
the lack of a governance structure, the Timmico Entities will be directionless and unable to effectively proceed with any
type or form of restructuring under the CCAA.

47  The Applicants argue that the CCAA overrides any conflicting requirements of the QSPPA and the BPA.

48 Counsel submits that the general paramountcy of the CCAA over provincial legislation was confirmed in ATB
Financial v. Metcalfe & Mansfield Alternative Investments II Corp. (2008), 45 C.B.R. (5th) 163 (Ont. C.A.) at para. 104. In
addition, in Nortel Networks Corp., Re, the Court of Appeal held that the doctrine of paramountcy applies either where
a provincial and a federal statutory position are in conflict and cannot both be complied with, or where complying with
the provincial law will have the effect of frustrating the purpose of the federal law and therefore the intent of Parliament.
See Nortel Networks Corp., Re (2009), 59 C.B.R. (5th) 23 (Ont. C.A.).

49 It has long been stated that the purpose of the CCAA is to facilitate the making of a compromise or arrangement
between an insolvent debtor company and its creditors, with the purpose of allowing the business to continue. As the
Court of Appeal for Ontario stated in Stelco Inc., Re (2005), 75 O.R. (3d) 5 (Ont. C.A.), at para. 36:

In the CCAA context, Parliament has provided a statutory framework to extend protection to a company while it
holds its creditors at bay and attempts to negotiate a compromised plan of arrangement that will enable it to emerge
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and continue as a viable economic entity, thus benefiting society and the company in the long run, along with the
company's creditors, shareholders, employees and other stakeholders. The s. 11 discretion is the engine that drives
this broad and flexible statutory scheme...

50 Further, as I indicated in Nortel Networks Corp., Re (2009), 55 C.B.R. (5th) 229 (Ont. S.C.J. [Commercial List]), this
purpose continues to exist regardless of whether a company is actually restructuring or is continuing operations during
a sales process in order to maintain maximum value and achieve the highest price for the benefit of all stakeholders.
Based on this reasoning, the fact that Timminco has not provided any plan for restructuring at this time does not change
the analysis.

51 The Court of Appeal in Indalex Ltd., Re (2011), 75 C.B.R. (5th) 19 (Ont. C.A.) confirmed the CCAA court's
ability to override conflicting provisions of provincial statutes where the application of the provincial legislation would
frustrate the company's ability to restructure and avoid bankruptcy. The Court stated, inter alia, as follows (beginning
at paragraph 176):

The CCAA court has the authority to grant a super-priority charge to DIP lenders in CCAA proceedings. I fully
accept that the CCAA judge can make an order granting a super-priority charge that has the effect of overriding
provincial legislation, including the PBA. ...

What of the contention that recognition of the deemed trust will cause DIP lenders to be unwilling to advance funds
in CCAA proceedings? It is important to recognize that the conclusion I have reached does not mean that a finding
of paramountcy will never be made. That determination must be made on a case by case basis. There may well
be situations in which paramountcy is invoked and the record satisfies the CCAA judge that application of the
provincial legislation would frustrate the company's ability to restructure and avoid bankruptcy.

52 The Timminco Entities seek approval to suspend Special Payments in order to maintain sufficient liquidity to
continue operations for the benefit of all stakeholders, including employees and pensioners. It is clear that based on the
January 2 forecast, as modified by the Second Report, the Timminco Entities have insufficient liquidity to make the
Special Payments at this time.

53  Counsel to the Timminco Entities submits that where it is necessary to achieve the objective of the CCAA, the court
has the jurisdiction to make an order under the CCA A granting, in the present case, super priority over the Encumbrances
for the Administration Charge and the D&O Charge, even if such an order conflicts with, or overrides, the QSPPA or
the PBA.

54 Further, the Timminco Entities submit that the doctrine of paramountcy is properly invoked in this case and that
the court should order that the Administration Charge and the D&O Charge have super priority over the Encumbrances
in order to ensure the continued participation of the beneficiaries of these charges in the Timminco Entities. CCAA
proceedings.

55 The Timminco Entities also submit that payment of the pension contributions should be suspended. These special
(or amortization) payments are required to be made to liquidate a going concern or solvency deficiency in a pension plan
as identified in the most recent funding valuation report for the plan that is filed with the applicable pension regulatory
authority. The requirement for the employer to make such payments is provided for under applicable provincial pension
minimum standards legislation.

56  The courts have characterized special (or amortization) payments as pre-filing obligations which are stayed upon
an initial order being granted under the CCAA. (See AbitibiBowater inc., Re (2009), 57 C.B.R. (5th) 285 (C.S. Que.);
Collins & Aikman Automotive Canada Inc., Re (2007),37 C.B.R. (5th) 282 (Ont. S.C.].) and Fraser Papers Inc., Re (2009),
55 C.B.R. (5th) 217 (Ont. S.C.J. [Commercial List]).
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57 T accept the submission of counsel to the Applicants to the effect that courts in Ontario and Quebec have addressed
the issue of suspending special (or amortization) payments in the context of a CCAA restructuring and have ordered
the suspension of such payments where the failure to stay the obligation would jeopardize the business of the debtor
company and the company's ability to restructure.

58 The Timminco Entities also submit that there should be no director or officer liability incurred as a result of a
court-ordered suspension of payment of pension contributions. Counsel references Fraser Papers, where Pepall J. stated:

Given that I am ordering that the special payments need not be made during the stay period pending further order
of the Court, the Applicants and the officers and directors should not have any liability for failure to pay them
in that same period. The latter should be encouraged to remain during the CCAA process so as to govern and
assist with the restructuring effort and should be provided with protection without the need to have recourse to
the Director's Charge.

59 Importantly, Fraser Papers also notes that there is no priority for special payments in bankruptcy. In my view,
it follows that the employees and former employees are not prejudiced by the relief requested since the likely outcome
should these proceedings fail is bankruptcy, which would not produce a better result for them. Thus, the "two hats"
doctrine from Indalex Ltd., Re, supra, discussed earlier in these reasons at [20], would not be infringed by the relief
requested. Because it would avoid bankruptcy, to the benefit of both the Timminco Entities and beneficiaries of the
pension plans, the relief requested would not favour the interests of the corporate entity over its obligations to its
fiduciaries.

60 Counsel to the Timminco Entities submits that where it is necessary to achieve the objective of the CCAA, the
court has the jurisdiction to make an order under the CCAA suspending the payment of the pension contributions, even
if such order conflicts with, or overrides, the QSPPA or the PBA.

61  The evidence has established that the Timminco Entities are in a severe liquidity crisis and, if required to make the
pension contributions, will not have sufficient funds to continue operating. The Timminco Entities would then be forced
to cease operations to the detriment of their stakeholders, including their employees and pensioners.

62  On the facts before me, I am satisfied that the application of the QSPPA and the PBA would frustrate the Timminco
Entities ability to restructure and avoid bankruptcy. Indeed, while the Timminco Entities continue to make Normal
Cost Contributions to the pension plans, requiring them to pay what they owe in respect of special and amortization
payments for those plans would deprive them of sufficient funds to continue operating, forcing them to cease operations
to the detriment of their stakeholders, including their employees and pensioners.

63 In my view, this is exactly the kind of result the CCAA is intended to avoid. Where the facts demonstrate that
ordering a company to make special payments in accordance with provincial legislation would have the effect of forcing
the company into bankruptcy, it seems to me that to make such an order would frustrate the rehabilitative purpose of
the CCAA. In such circumstances, therefore, the doctrine of paramountcy is properly invoked, and an order suspending
the requirement to make special payments is appropriate (see ATB Financial and Nortel Networks Corp., Re).

64  In my view, the circumstances are such that the position put forth by the Timminco Entities must prevail. I am
satisfied that bankruptcy is not the answer and that, in order to ensure that the purpose and objective of the CCAA
can be fulfilled, it is necessary to invoke the doctrine of paramountcy such that the provisions of the CCAA override
those of QSPPA and the PBA.

65 There is a clear inter-relationship between the granting of the Administration Charge, the granting of the
D&O Charge and extension of protection for the directors and officers for the company's failure to pay the pension
contributions.
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66 In my view, in the absence of the court granting the requested super priority and protection, the objectives of
the CCAA would be frustrated. It is not reasonable to expect that professionals will take the risk of not being paid
for their services, and that directors and officers will remain if placed in a compromised position should the Timminco
Entities continue CCAA proceedings without the requested protection. The outcome of the failure to provide these
respective groups with the requested protection would, in my view, result in the overwhelming likelihood that the CCAA
proceedings would come to an abrupt halt, followed, in all likelihood, by bankruptcy proceedings.

67 If bankruptcy results, the outcome for employees and pensioners is certain. This alternative will not provide a
better result for the employees and pensioners. The lack of a desirable alternative to the relief requested only serves to
strengthen my view that the objectives of the CCAA would be frustrated if the relief requested was not granted.

68  For these reasons, I have determined that it is both necessary and appropriate to grant super priority to both the
Administrative Charge and D&O Charge.

69 I have also concluded that it is both necessary and appropriate to suspend the Timminco Entities. obligations to
make pension contributions with respect to the Pension Plans. In my view, this determination is necessary to allow the
Timminco Entities to restructure or sell the business as a going concern for the benefit of all stakeholders.

70 I am also satisfied that, in order to encourage the officers and directors to remain during the CCAA proceedings,
an order should be granted relieving them from any liability for the Timminco Entities. failure to make pension
contributions during the CCAA proceedings. At this point in the restructuring, the participation of its officers and
directors is of vital importance to the Timminco Entities.

(ii) The KERPs

71  Turning now to the issue of the employee retention plans (KERPs), the Timminco Entities seek an order approving
the KERPs offered to certain employees who are considered critical to successful proceedings under the CCAA.

72 In this case, the KERPs have been approved by the board of directors of Timminco. The record indicates that in
the opinion of the Chief Executive Officer and the Special Committee of the Board, all of the KERPs participants are
critical to the Timminco Entities. CCAA proceedings as they are experienced employees who have played central roles in
the restructuring initiatives taken to date and will play critical roles in the steps taken in the future. The total amount of
the KERPs in question is $269,000. KERPs have been approved in numerous CCAA proceedings where the retention of
certain employees has been deemed critical to a successful restructuring. See Nortel Networks Corp., Re, [2009] O.J. No.
1044 (Ont. S.C.J. [Commercial List]), Grant Forest Products Inc., Re (2009), 57 C.B.R. (5th) 128 (Ont. S.C.J. [Commercial
List]), and Canwest Global Communications Corp., Re (2009), 59 C.B.R. (5th) 72 (Ont. S.C.J. [Commercial List]).

73 In Grant Forest Products, Newbould J. noted that the business judgment of the board of directors of the debtor
company and the monitor should rarely be ignored when it comes to approving a KERP charge.

74  The Monitor also supports the approval of the KERPs and, following review of several court-approved retention
plans in CCAA proceedings, is satisfied that the KERPs are consistent with the current practice for retention plans in
the context of a CCAA proceeding and that the quantum of the proposed payments under the KERPs are reasonable
in the circumstances.

75 I accept the submissions of counsel to the Timminco Entities. I am satisfied that it is necessary, in these
circumstances, that the KERPs participants be incentivized to remain in their current positions during the CCAA process.
In my view, the continued participation of these experienced and necessary employees will assist the company in its
objectives during its restructuring process. If these employees were not to remain with the company, it would be necessary
to replace them. It is reasonable to conclude that the replacement of such employees would not provide any substantial
economic benefits to the company. The KERPs are approved.
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76  The Timminco Entities have also requested that the court seal the Confidential Supplement which contains copies
of the unredacted KERPs, taking the position that the KERPs contain sensitive personal compensation information
and that the disclosure of such information would compromise the commercial interests of the Timminco Entities and
harm the KERPs participants. Further, the KERPs participants have a reasonable expectation that their names and
salary information will be kept confidential. Counsel relies on Sierra Club of Canada v. Canada ( Minister of Finance),
[2002] 2 S.C.R. 522 (S.C.C.) at para. 53 where Iacobucci J. adopted the following test to determine when a sealing order
should be made:

A confidentiality order under Rule 151 should only be granted when:

(a) such an order is necessary in order to prevent serious risk to an important interest, including a commercial
interest, in the context of litigation because reasonable alternative measures will not prevent the risk; and

(b) the salutary effects of the confidentiality order, including the effects on the right of civil litigants to a fair
trial, outweigh the deleterious effects, including the effects on the right to free expression, which in this context
includes the public interest in open and accessible court proceedings.

77  CEP argues that the CCAA process should be open and transparent to the greatest extent possible and that the
KERPs should not be sealed but rather should be treated in the same manner as other CCAA documents through the
Monitor. In the alternative, counsel to the CEP submits that a copy of the KERPs should be provided to the Respondent,
CEP.

78 In my view, at this point in time in the restructuring process, the disclosure of this personal information could
compromise the commercial interests of the Timminco Entities and cause harm to the KERP participants. It is both
necessary and important for the parties to focus on the restructuring efforts at hand rather than to get, in my view,
potentially side-tracked on this issue. In my view, the Confidential Supplement should be and is ordered sealed with the
proviso that this issue can be revisited in 45 days.

Disposition
79  In the result, the motion is granted. An order shall issue:

(a) suspending the Timminco Entities. obligation to make special payments with respect to the pension plans (as
defined in the Notice of Motion);

(b) granting super priority to the Administrative Charge and the D&O Charge;
(c) approving the KERPs and the grant of the KERP Charge;
(d) authorizing the sealing of the Confidential Supplement to the First Report of the Monitor.

Motion granted.

Footnotes

1 In a subsequent motion relating to approval of a DIP Facility, the Timminco Entities acknowledged they had reached an
agreement with a third-party lender with respect to providing DIP financing, subject to court approval. Further argument on
this motion will be heard on February 6, 2012.
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2012 ONSC 4471
Ontario Superior Court of Justice [Commercial List]

Timminco Ltd., Re

2012 CarswellOnt 10568, 2012 ONSC 4471, [2012] O.J. No. 4008, 222 A.C.W.S. (3d) 932, 93 C.B.R. (5th) 326

In the Matter of the Companies' Creditors
Arrangement Act, R.S.C. 1985 c. C-36, as Amended

In the Matter of a Plan of Compromise or Arrangement of
Timminco Limited and Bécancour Silicon Inc. (Applicants)

Morawetz J.

Heard: June 4, 2012
Judgment: August 3, 2012
Docket: CV-12-9539-00CL

Counsel: Maria Konyukhova for Applicants

Robin B. Schwill for J. Thomas Timmins

Steven J. Weisz for Monitor

Debra McPhail for Superintendent of Financial Services

Thomas McRae for B51 Non-Union Employee Pension Committee and B51 Union Employee Pension Committee
Charles Sinclair for United Steelworkers

James Harnum for Mercer Canada

Subject: Insolvency

MOTION for order requiring company to comply with agreement providing retirement benefits towards former CEO;
MOTION by company for order that its obligations under agreement were pre-filing obligations stayed by initial order
in reorganization proceedings.

Morawetz J.:
Overview

1 Mr. J. Thomas Timmins, a former Chief Executive Officer ("CEO") of Timminco Limited ("Timminco") moves for
an order that Timminco be ordered to comply with its obligations under a consulting agreement between Timminco and
Mr. Timmins dated September 19, 1996 (the "1996 Agreement") and to remit to Mr. Timmins the monthly amounts that
he claims to be entitled to under the 1996 Agreement.

2 Inresponse, Timminco brought a cross-motion for an order declaring that Timminco's obligations under the 1996
Agreement, as amended by letter agreement effective May 28, 2011 (the "Letter Agreement" and, together with the 1996
Agreement, the "Agreement"), constitute pre-filing obligations which are stayed by the Initial Order granted in these
proceedings on January 3, 2012.

3 Alternative positions have also been presented by the parties.

4  Timminco puts forth the alternative that, if Mr. Timmins' motion is granted, Timminco seeks an order that the 1996
Agreement be disclaimed in accordance with section 32 of the Companies' Creditors Arrangement Act, R.S.C. 1985, c.
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C-36 ("CCAA") and that the effective date of the disclaimer of the Agreement (if such a disclaimer is held to be required)
should be April 30, 2012.

5 Inresponse to this alternative position, Mr. Timmins seeks an order that the court deny Timminco's request to have
the 1996 Agreement disclaimed and, in any event, if the 1996 Agreement is disclaimed, Timminco should not be relieved
of its obligation to pay the monthly fees that have and continue to accrue from the date Timminco commenced CCAA
proceedings until the date that any such disclaimer is effective.

6  Mr. Timmins asks that the court deny Timminco's request to have the 1996 Agreement disclaimed in accordance
with section 32 of the CCAA as the disclaimer would not necessarily enhance the prospects of a viable arrangement being
made in respect of Timminco, and would objectively result in significant financial hardship to Mr. Timmins.

Facts

7 Mr. Timmins resigned from his position as CEO on May 28, 2001, but remained a director of Timminco until
mid-2007, at which time he resigned from the board and sold all of his remaining equity interests.

8  The preamble to the 1996 Agreement provides:

The Consultant is an executive of the Corporation who has gained such a level of knowledge, experience and
competence in the Corporation's business that it is in the Corporation's interest, following his retirement from
employment, to ensure that the Corporation continues to have access to the Consultant for advice and consultation
and the Corporation wishes to ensure that the Consultant shall not engage in activities which are competitive with
the Corporation's business.

9  The 1996 Agreement provides that Timminco agreed to pay Mr. Timmins a monthly amount by which $29,166.66
exceeds the monthly amount to which [Mr. Timmins] is entitled on [Mr. Timmins] retirement under any pension or
retirement plans of [Timminco].

10 The monthly payments were to commence on the first day of the month following Mr. Timmins retirement and
terminate only on Mr. Timmins death (subject to earlier termination due to any breach of obligations by Mr. Timmins).
There has been no alleged breach on the part of Mr. Timmins of any such obligations.

11 Under the 1996 Agreement, Mr. Timmins was to consult with Timminco "within the time limits from time to time
of his physical and other abilities...; provided, however, that consultation and advice shall never occupy [Mr. Timmins]
time to such an extent as shall prevent him from devoting the greater portion of his time to other activities".

12 At the time of his resignation as CEQ, the 1996 Agreement was amended by the Letter Agreement.

13 Pursuant to the Letter Agreement, Timminco agreed to pay Mr. Timmins a monthly amount of $20,833.33 without
further deduction except as may be required by law, commencing on July 1, 2001.

14  The Letter Agreement also provided that Timminco would terminate various employment benefits of Mr. Timmins
(such as car lease and parking) and would cease to provide Mr. Timmins with office space and secretarial assistance
after September 30, 2001.

15  In connection with the Letter Agreement, Mr. Timmins executed a release and indemnity which provides, in part,
as follows:

Whereas I have agreed to retire voluntarily as Chief Executive Officer and an employee of Timminco Limited and as
a director and/or officer of any subsidiaries of Timminco Limited (hereinafter referred to collectively as "Timminco")
effective immediately.
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And whereas I have agreed to accept the consideration described in the attached letter to me from Timminco dated
May 28, 2001 and in the agreement between Timminco and me dated as of September 19, 1996 (collectively, the
"Retirement Agreement"), in full settlement of any and all claims I may have relating to my employment with
Timminco or the termination thereof;...I understand and agree that the consideration described above satisfies
all obligations of Timminco, arising from or out of my employment with Timminco or the termination of my
employment with Timminco, including without limitation obligations pursuant to the Employment Standards Act
(Ontario) and the Human Rights Code (Ontario). For the said consideration, I covenant that I will not file any
claims or complaints under the Employment Standards Act ( Ontario) or the Human Rights Code ( Ontario).

16  Following his retirement in 2001, Mr. Timmins remained a member of Timminco's board of directors until October
2007 and served as a member of several board committees until that time, including the strategic committee of the board
from June 2003 until October 2007. He received director fees and was reimbursed for his expenses in connection with his
services as a member of the board of directors of Timminco and its various committees.

17  Mr. Timmins states that he has fulfilled all contractual obligations imposed on him by the 1996 Agreement and
that he has always been prepared to provide his consulting services to Timminco, as required by the 1996 Agreement,
whenever from time to time requested by Timminco.

18  The evidence of Mr. Kalins, President, General Counsel and Corporate Secretary of Timmins, is that Timminco
has not sought or received any consulting services from Mr. Timmins following his retirement.

19  Mr. Timmins has a different view. His evidence is that he provided consulting services during the early period of
Dr. Schimmelbuch's term as CEO.

20  Since the execution of the Letter Agreement, Timminco has paid Mr. Timmins approximately $2.625 million. Mr.
Kalins states that the payments under the Letter Agreement constitute the entirety of Mr. Timmins' entitlements from
Timminco following his retirement.

21  Timminco has filed statements of pension, retirement, annuity and other income ("T4A Forms") and/or statements
of amounts paid or credited to non-residents of Canada ("NR4 Forms") with the Canada Revenue Agency in connection
with payments made by Timminco to Mr. Timmins in each year from 2002 to 2011. The T4A Forms and NR4 Forms
filed by Timminco with respect to Mr. Timmins in each of those years list amounts paid to Mr. Timmins under the
category of "retiring allowances". Mr. Kalins deposed that Timminco is not aware of any requests from Mr. Timmins
to amend or refile any of the T4A Forms or NR4 Forms filed by Timminco since 2002.

22 Timminco complied with its obligations to pay the monthly consulting fee to Mr. Timmins until December 2011.

23 Payment was due on January 1, 2012, which was not made. The Initial Order was granted on Tuesday, January
3,2012.

24 On February 8, 2012, a debtor-in-possession financing agreement (the "DIP Agreement") between Timminco and
QST Partners Ltd. ("QSI" or the "DIP Lender") was approved. Mr. Timmins was not served with notice of the motion
to approve the DIP Agreement.

25 On March 30, 2012, counsel for Timminco sent a letter to counsel for Mr. Timmins enclosing a formal notice
of disclaimer of the 1996 Agreement pursuant to section 32 of the CCAA. According to the correspondence, the 1996
Agreement was to be disclaimed effective April 30, 2012.

Analysis

26  Counsel to Mr. Timmins set out four issues:
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(a) Was Timminco entitled to stop paying the monthly consulting fee to Mr. Timmins, notwithstanding Mr.
Timmins' position that these payments are post-filing obligations under the 1996 Agreement between the
parties?

(b) Should Timminco be entitled to disclaim the 1996 Agreement notwithstanding that:

(1) the company's ongoing obligations under the 1996 Agreement have not impeded its ability to effect a
successful sale of its assets; and

(i1) the disclaimer would result in significant financial hardship to Mr. Timmins.

(c) In the event that Timminco was not entitled to stop paying the monthly consulting fee, is Mr. Timmins
entitled to payments for the period from January 1, 2012 up to the effective date (if any) of the disclaimer?

(d) In the event that Timminco is entitled to disclaim the 1996 Agreement, what should the effective date of
that disclaimer be?

27  Counsel to Timminco set forth the issue as being whether Timminco's obligations under the Agreement constitute
pre-filing obligations which are stayed by the Initial Order.

28  In a supplementary factum, counsel to Timminco broadened the issue to read as follows:

(a) Should Mr. Timmins' motion for an order that the 1996 Agreement is not to be disclaimed or resiliated
be granted; and

(b) If Mr. Timmins' motion referenced in (a) above be granted, should the effective date of the disclaimer of the
1996 Agreement be extended past April 30, 2012 (the day that was 30 days after the day on which Timminco
gave notice of the disclaimer to Mr. Timmins).

29  Counsel to Mr. Timmins submits that the 1996 Agreement is clear and unambiguous and that Timminco's attempts
to describe the unpaid monthly consulting fees as a pre-filing claim inappropriately mischaracterizes the nature of the
1996 Agreement. Counsel submits that the unpaid amounts can only be characterized as the pre-filing claim if Mr.
Timmins earned the right to be paid an amount during his employment with Timminco (which amount was then to
be paid out to him over time after the termination of his employment), without further obligations owing from Mr.
Timmins to Timminco. Counsel to Mr. Timmins submits that clearly is not the case as the monthly consulting fees do
not constitute compensation deferred from a prior employment agreement between the parties and the fees cannot be
said to be owing for employment services previously performed by Mr. Timmins.

30 Mr. Timmins takes the position that, while the Letter Agreement dealt with a number of termination of employment
issues, it specifically did not amend the 1996 Agreement other than to fix the monthly consulting fee and, in other respects,
the 1996 Agreement was to remain in full force and effect.

31  Specifically, from Mr. Timmins standpoint, there were no pension or retirement benefits to forego at the time he
entered into the Letter Agreement as the pension plan in which he had participated prior to his resignation was terminated
and wound up in 1998 with a lump sum entitlement having been paid out.

32 Counsel for Mr. Timmins goes on to submit that the purpose and effect of the 1996 Agreement is clear and
unambiguous on its face - (i) to ensure that Mr. Timmins advice remains available to Timminco; (ii) to ensure that he
or his investment company do not engage in activities which are competitive to Timminco's business; and (iii) to ensure
that Mr. Timmins does not disclose or otherwise use confidential information.
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33 Counsel submits that Mr. Timmins' and Timminco's obligations under the 1996 Agreement are ongoing post-filing
obligations, and as such cannot be stayed and suspended in the CCAA proceedings.

34  In my opinion, the arguments of Mr. Timmins are flawed.

35 It seems to me that the benefits conferred on Mr. Timmins under the 1996 Agreement, as amended by the
Letter Agreement are, in substance, termination and/or retirement benefits. These are unsecured claims. Counsel to the
Applicant has summarized the following attributes or characteristics of the Agreement in support of the Applicant's
position that the claim of Mr. Timmins is, in substance, for termination and/or retirement benefits:

(a) the amount of Mr. Timmins' monthly fee under the 1996 Agreement was essentially a "top up" to any other
retirement and pension benefit that Mr. Timmins would receive from Timminco;

(b) the "consulting" term of the 1996 Agreement was to commence the first day of the month following Mr.
Timmins' retirement;

(c) under the Agreement, Mr. Timmins is not entitled to any retirement or pension benefits from Timminco
following his retirement other than the payments;

(d) neither the 1996 Agreement nor the Letter Agreement provide for any minimum amount of consulting to
be provided by Mr. Timmins in order to be entitled to receive the monthly payments;

(e) all other employment benefits and provision of services to enable Mr. Timmins to provide employment
services to Timminco were terminated by the Letter Agreement; and

(f) Mr. Timmins has not provided any consulting services to Timminco following his retirement as CEO.

36 From the standpoint of Timminco, for all intents and purposes, the Letter Agreement concluded whatever
employment relationship remained between Mr. Timmins and Timminco.

37 In addition, in connection with the Letter Agreement and his retirement, Mr. Timmins also executed a release
in indemnity wherein he released any and all claims he may have had relating to his employment with Timminco or
the termination thereof and agreed that the consideration described in the Agreement satisfies all of the obligations of
Timminco arising from or out of his employment with Timminco or the termination of his employment.

38  Itis especially significant that the release and indemnity specifically references both the 1996 Agreement and the
Letter Agreement.

39 Further, the filings made by Timminco with the Canada Revenue Agency constitute further evidence of the
payments made to Mr. Timmins under the Agreement are, in substance, unsecured termination and/or retirement
benefits. Mr. Timmins discounts this point indicating that it is the responsibility of Timminco to issue the tax forms.
However, it is the responsibility of Mr. Timmins to file the return and to ensure its accuracy.

40 Inmy view, the inescapable conclusion is that when the 1996 Agreement is considered together with the amendments
set out in the Letter Agreement, in substance, the parties entered into an arrangement that addressed termination and/
or retirement benefits.

41 The law in this area is clear. The courts have repeatedly found that termination and/or retirement benefits are pre-
filing unsecured obligations of debtor companies undergoing CCAA proceedings. See Indalex Ltd., Re (2009), 55 C.B.R.
(5th) 64 (Ont. S.C.J. [Commercial List]), Nortel Networks Corp., Re [Recommencement of Benefit Motion] (2009), 55
C.B.R. (5th) 68 (Ont. S.C.J. [Commercial List]) [Nortel] and Fraser Papers Inc., Re (2009), 55 C.B.R. (5th) 217 (Ont.
S.C.J. [Commercial List]).
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42  Further, the debtor company's obligation to make retirement, termination, severance and other related payments
to unionized and non-unionized employees have been held to be prefiling obligations. See Nortel, paras. 10, 12, 67. At
para. 67, I stated:

... The exact time of when the payment obligation crystallized is not, in my view, the determining factor under section
11.3 [of the CCAA]. Rather, the key factor is whether the employee performed services after the date of the Initial
Order. If so, he or she is entitled to compensation benefits for such current service.

43  Ttisclear in this case that Mr. Timmins did not provide any services after the date of the Initial Order.

44  The Timminco Entities are insolvent and are not able to honour their obligations to all creditors. If the benefits
conferred on Mr. Timmins under the Agreement are not stayed, Mr. Timmins would, in effect, receive an enhanced
priority over other unsecured creditors, which would be contrary to the scheme and purpose of the CCAA. In this respect,
it is noted that the position of the Applicant on this motion was supported by counsel to FSCO, both the Non-Union
and Union Employee Pension Committee, the United Steelworkers and Mercer Canada.

45 The Monitor expressed no view on whether the monthly payment obligations were a prefiling or a post-filing
obligation. The Monitor did, however, approve of the proposed disclaimer (see below).

46 In my view, it is necessary to briefly address the submission made by counsel to Mr. Timmins that the CCAA order
does not preclude Mr. Timmins' claim for the unpaid monthly consulting fees and the related submission that the CCAA
order does not stay pre-filing obligations. Paragraph 11 of the CCAA clearly provides that the Timminco Entities are
directed to make no payments of principal, interest or otherwise on account of monies owing by the Timminco Entities
to any of their creditors as of January 3, 2012. Having made the determination that the obligation of Timminco to Mr.
Timmins under the Agreement constitutes a pre-filing claim, this provision is broad enough to cover any and all pre-
filing obligations owing to Mr. Timmins.

47 The foregoing is sufficient to dispose of the issues raised in the motion and cross-motion. However, in the event that
I am in error in my conclusion, the secondary issue has to be addressed; namely, whether Timminco should be entitled
to disclaim the 1996 Agreement and, if so, what should be the effective date of the disclaimer.

48  Section 32 of the CCAA permits a counter-party to a contract disclaimed by the debtor company to apply to court
for an order that the agreement is not to be disclaimed or resiliated.

49 Section 32(4) sets out factors to be considered by the court, among other things, in deciding whether to make
the order:

(a) whether the monitor approved the proposed disclaimer or resiliation;

(b) whether the disclaimer or resiliation would enhance the prospects of a viable compromise or arrangement
being made in respect of the company; and

(c) whether the disclaimer or resiliation would likely cause significant financial hardship to a party to the
agreement.

50 In alternative submissions, counsel to Timminco takes the position that the motion of Mr. Timmins should be
dismissed because:

(a) the Monitor has approved the proposed disclaimer;

(b) the disclaimer will enhance the prospects of a viable compromise or arrangement being made in respect
of Timminco;
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(c) the disclaimer is expected to benefit the stakeholders of Timminco as a whole in that it will permit Timminco
to maximize recoveries to its stakeholders;

(d) the disclaimer will not cause any significant financial hardship to Mr. Timmins; and

(e) prohibiting Timminco from disclaiming the Agreement will result in a windfall to Mr. Timmins at the
expense of the other unsecured creditors of the Timminco Entities.

51 In analyzing this aspect of the motion, I accept the submission of counsel to Timminco that the scope of the CCAA
and the various protections it affords debtor companies should not be interpreted so narrowly as to apply only in the
context of a restructuring process leading to a plan arrangement for a newly restructured entity. The Court of Appeal for
Ontario stated in Nortel Networks Corp., Re, 2009 ONCA 833 (Ont. C.A.), there is "no reason...why the same analysis
cannot apply during a sale process that requires the business to be carried as a going concern".

52 In my view, the section 32 (4)(b) requirement that a disclaimer of an agreement with a debtor company enhance
the prospects of a viable compromise or arrangement being made should be interpreted with a view to the expanded
scope of the statute.

53 In this particular case, the overriding objective of the CCAA must be to ensure that creditors in the same
classification are treated equitably. Such treatment will enhance the prospects of a viable compromise or arrangement
being made in respect of the debtor company.

54 Similar views were expressed by the court in Homburg Invest Inc., Re, 2011 QCCS 6376 (Que. Bktcy.) where the
Quebec Superior Court held, among other things, that it is not necessary to demonstrate that a proposed disclaimer is
essential for the restructuring period. It merely has to be advantageous and beneficial.

55 It is also noted that counsel to the Applicants submitted that at the commencement of the CCAA proceedings,
the Timminco Entities ceased making payments with respect to many of their pre-filing obligations in order to preserve
their ability to continue operating and to implement a successful sale of their assets. The continued existence of the
Agreement and of the requirement to make the payments thereunder would have further strained the Timminco Entities
already severely constrained cash flows. Further, counsel contends that disclaimer of the Agreement and the cessation
of payments to Mr. Timmins thereunder improved the Timminco Entities' cash flows and their ability to continue
implementing a sales process with respect to their assets.

56 Counsel to Timminco also points out that under the DIP Agreement, approved on February 8, 2012, the Timminco
Entities are restricted to use the proceeds of the DIP Facility for the purpose of funding operating costs, expenses and
liabilities in accordance with the cash flow projections. Although the DIP Agreement does not prohibit the payment of
amounts akin to the amounts owing under the Agreement, the cash flow projections approved by the DIP Lender do
not provide for a payment of the monthly payments under the Agreement; making such payments would accordingly
result in an event of default under the DIP Agreement. Further, counsel adds that without access to the DIP Facility,
the Timminco Entities would have been unable to implement a sales process designed to maximize the benefits to their
stakeholders.

57 Tam satisfied that, in the context of this alternative argument, the disclaimer of the Agreement, if necessary, is fair,
reasonable, advantageous and beneficial to the Timminco Entities' restructuring process.

58  Counsel to Mr. Timmins also raised the issue that the disclaimer of the 1996 Agreement would objectively result
in significant financial hardship to Mr. Timmins.

59  However, Mr. Timmins did acknowledge that, if the test of whether the disclaimer of an agreement that pays a
party $250,000 per year will cause "significant financial hardship to that party" depends on the individual characteristics
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and circumstances of that party, the disclaimer of the 1996 Agreement will not cause significant financial hardship to
Mr. Timmins.

60 I am in agreement with the submission of the Timminco Entities that the test of whether a disclaimer of an
agreement will cause significant financial hardship to the counter party depends and is centered on an examination of the
individual characteristics and circumstances of such counter party. Further, an objective test for "significant financial
hardship" would make it difficult to debtor companies to disclaim large contracts regardless of the financial ability of
the counter parties to absorb the resultant losses. It seems to me that such a result would be contrary to the purpose
of principles of the CCAA.

61  Based on the record, I am unable to conclude that the disclaimer would likely cause significant financial hardship
to Mr. Timmins.

62 Ihave also taken into account that the effect of acceding to the argument put forth by counsel to Mr. Timmins would
result in an improvement to his position relative to, and at the expense of, the unsecured creditors and other stakeholders
of the Timminco Entities. If the Agreement is disclaimed, however, the monthly amounts that would otherwise be paid
to Mr. Timmins would be available for distribution to all of Timminco's unsecured creditors, including Mr. Timmins.
This equitable result is dictated by the guiding principles of the CCAA.

63  For the foregoing reasons, the alternative relief sought by Mr. Timmins, to the effect that the Agreement is not
to be disclaimed, is denied.

64  The remaining outstanding issue is whether or not the disclaimer of the Agreement should be effective April 30,
2012. Counsel to Mr. Timmins takes the position that the effective date of the disclaimer should be no earlier than the
date of the determination of this motion.

65 On March 30, 2012, counsel for Timminco sent a letter to Mr. Timmins' counsel enclosing a formal notice of
disclaimer which was to be effective April 30, 2012. In accordance with section 32 (2) of the CCAA, on April 13, 2012,
Mr. Timmins filed his motion objecting to the disclaimer. Counsel to Mr. Timmins sought to have the motion heard in
advance of April 30, but on account of scheduling issues, the motion did not proceed until June 4, 2012. Counsel to Mr.
Timmins takes the position that given that the CCAA Order prohibits Mr. Timmins from ceasing to comply with his
obligations under the 1996 Agreement, it is only fair that payment for such obligations should be made up until the date
that the court makes its determination on this motion.

66  The contrary position put forth by counsel to Timminco is that the Timminco Entities did not deliver a notice
of disclaimer until March 30, 2012 because they were of the view that the obligations under the Agreement constitute
Timminco's unsecured pre-filing obligations which were stayed by Initial Order and that Timminco was authorized
to stop making the payments under the Agreement without being required to disclaim the Agreement. Consequently,
counsel submits that the Timminco Entities only delivered a notice of disclaimer in response to correspondence with
Mr. Timmins' counsel and did so expressly without prejudice to their position that the obligations under the Agreement
were pre-filing obligations.

67  Counsel to Timminco acknowledged that, if the court found that Timminco's obligations did not constitute pre-
filing obligations and the Agreement needed to be disclaimed prior to Timminco being entitled to cease making payments,
Timminco would be obligated to make the payments that became due prior to the effective day of the disclaimer, namely,
April 30, 2012.

68 I am satisfied that the delay between the commencement of this motion by Mr. Timmins and its hearing
was attributable to scheduling issues and the demands on Timminco's management and counsel's time placed by the
Timminco Entities' CCAA Proceedings, including the sales process being undertaken by the Timminco Entities for the
benefit of their stakeholders. Given these competing priorities, it seems to me that it would be unfair to extend the
effective date of the disclaimer, if necessary, beyond April 30, 2012.
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69  Asnoted, my comments with respect to the disclaimer issue are for the assistance of the parties, in the event that
my determination of the pre-filing issue is found to be in error.

Disposition

70 In the result, the motion of Mr. Timmins is dismissed. The relief requested by Timminco in the cross-motion is
granted.
Motion by former CEO dismissed;, Motion by company granted.
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Court File No. CV-14-10695-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
THE HONOURABLE ) FRIDAY, THE 9%
)
JUSTICE WILTON-SIEGEL ) DAY OF OCTOBER 2015

IN THE MATTER OF THE COMPANIES’ CREDITORS
. ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF
COMPROMISE OR ARRANGEMENT WITH RESPECT TO
U. S. STEEL CANADA INC.

(the “Applicant™)
CASH CONSERVATION AND BUSINESS PRESERVATION ORDER

THIS MOTION, made by the Applicant, pursuant to the Companies’ Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCAA") was heard this day at 330

University Avenue, Toronto, Ontario.

ON READING the affidavit of William E. Aziz sworn September 17, 2015 (the “Aziz
Affidavit”), the supplemental affidavit from William E. Aziz sworn September 28, 2015 (the
“Aziz Supplemental Affidavit”), the affidavit of William E. Aziz sworn October 7, 2015, and
the reports dated August 31, 2015, September 22, 2015, October 2, 2015 and October 7, 2015 of
Ernst & Young Inc. in its capacity as the monitor of the Applicant (the “Monitor”), and on
hearing the submissions of counsel for the Applicant, the Monitor, and such other counsel as
were present, no other person appearing although duly served as appears from the affidavit of
service of Sharon Kour sworn September 17, 2015, the affidavit of service of Stephen Fulton
sworn September 28, 2015 and the affidavit of service of Kelly Peters sworn September 30,
2015.



SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion
Record is hereby abridged and validated so that this Motion is properly returnable today and
hereby dispensés with further service thereof.

DEFINITIONS

2. The following terms shall have the meanings ascribed thereto:

(a) “Initial Order” means the order of Morawetz R.S.J. dated September 16, 2014

as amended and restated from time to time.

(b) “Normal Cost Contributions” means normal cost contributions, if any,
determined in accordance with the general funding regime of the Pension Benefits

Act (Ontario) and Regulation 909 thereunder.

(©) “OPEB Claim” means any claim of any former salaried or unionized employee, a
surviving spouse of a deceased former salaried or unionized employee, or any

other Person, under or in relation to the OPEB Plan.

(d) “OPEB Plan” means the post-employment benefit plan maintained by the
Applicant, including, without limiting the generality of the foregoing, (i)
prescription drugs, dental, other medical, hospital and vision benefits for eligible
former salaried and unionized employees of the Applicant and their eligible
spouses and dependents, which benefits are administered through Green Shield
Canada (“Green Shield”) on an administrative service only basis with the
Applicant, but (ii) excluding life insurance benefits for former salaried and

unionized employees of the Applicant provided pursuant to a group insurance
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policy between the Applicant and Desjardins Financial Security Life Assurance

Company (“Desjardins”) under Policy number 530005.
“OPEB Claims Suspension Date” means October 9, 2015.

“PBGF” means the Pension Benefits Guarantee Fund under the Pension Benefits

Act (Ontario).

“Pre-Suspension Claims” means OPEB Claims for amounts incurred but not

paid on or prior to the OPEB Claims Suspension Date.

“Pre-Suspension Claims Bar Date” means October 31, 2015 or such date as

specified by Green Shield with the approval of the Monitor;

“RCA Trust” means the retirement compensation arrangement trust maintained
by the Applicant pursuant to a Trust Agreement with CIBC Mellon Trust
Company dated May 1, 2003 for supplementary pension and retirement payments

for certain former salaried employees and their surviving spouses.

“Salary Continuance Payments” means salary continuance payments being
made by the Applicant to 18 employees, including, without limiting the generality
of the foregoing, pension accrual and group benefits coverage, who are no longer

actively employed by or providing services to the Applicant.

“Stelco Regulation” means Regulation 99/06 of the Ontario Pension Benefits

Act, the Stelco Inc. Pension Plans Regulation.

“Supplementary Pension Payments” means all unfunded, unregistered
supplementary pension and retirement payments that are payable by the Applicant

from time to time to certain former salaried and unionized employees and their
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surviving spouses, as applicable, including, without limiting the generality of the
foregoing, (i) payments made pursuant to the terms of retirement benefit contracts
entered into by the Applicant and employees on or around the employee’s
retirement date, (ii) retiring allowances paid to former Stelpipe unionized
employees and their surviving spouses pursuant to the Basic Agreement between
Stelpipe Ltd. and Local Union No. 523 CWA-TCA Canada dated April 2, 2001
and related documents, and (iii) special retiring allowances for certain former
salaried and unionized employees and their surviving spouses in accordance with
individual arrangements between the Applicant and the former salaried and
unionized employees and/or their surviving spouses, as applicable. For greater
certainty, Supplementary Pension Payments do not include supplementary
pension benefits payable to former employees and their surviving spouses from

the RCA Trust.

All capitalized terms referred to in this Order and not otherwise defined, are as defined in the
Initial Order.

SARP DISCONTINUATION

3. THIS COURT ORDERS that the Applicant is authorized and directed to discontinue
immediately its Sale and Restructuring/Recapitalization Process (“SARP”), approved by order of
this Court on April 2, 2015 (the “SARP Order”™), in relation to all of the assets and business of
the Applicant other than the Hamilton Lands (as defined in the SARP Order), with the SARP
continuing in respect of the Hamilton Lands and the SARP Order continuing to govern that

process until further Order of the Court.
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CASH CONSERVATION MEASURES AND BUSINESS PRESERVATION PLAN

4. THIS COURT ORDERS that the Applicant is hereby authorized to implement the
Business Preservation Plan (as described in the Aziz Affidavit) and to take any steps and
operating initiatives as determined by the Applicant, in consultation with the Monitor, to be
necessary to permit the Applicant to implement the Business Preservation Plan and cash
conservation measures contemplated therein (the “Cash Conservation Measures™), subject to

the terms of this Order and the terms of the Initial Order.

5. THIS COURT ORDERS that, without limitation to the requirements of the Initial Order,
no Person shall discontinue, fail to honour, interfere with, repudiate, terminate or cease to
perform any existing agreement or arrangement with the Applicant as a result of the

implementation of the Business Preservation Plan and Cash Conservation Measures.

6. THIS COURT ORDERS that all Persons are hereby directed to assist and cooperate with
the Applicant and the Monitor in the implementation of the Business Preservation Plan and the

Cash Conservation Measures.

DIP AMENDMENT

7. THIS COURT ORDERS that the Applicant is hereby authorized and empowered to enter
into the Amended and Restated Interim Financing Term Sheet among the Applicant, Brookfield
Capital Partners Ltd. (the “Replacement DIP Lender”) and the other parties thereto
substantially in the form attached as Exhibit "A" to the Aziz Supplemental Affidavit (the
"Amended and Restated Replacement DIP Term Sheet"), which amends and restates the
Replacement DIP Term Sheet, as defined in the order of the Court dated July 24, 2015 (the

"Replacement DIP Order").
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8. THIS COURT ORDERS that Amended and Restated Replacement DIP Term Sheet be

and is hereby approved.

9. THIS COURT ORDERS that from and after the date of this Order, all references in the
Replacement DIP Order to the "Replacement DIP Term Sheet" shall refer to the Amended and
Restated Replacement DIP Term Sheet, and the terms "Replacement DIP Facility",
"Replacement DIP Lender" and "Replacement DIP Definitive Documents" shall refer to such
terms as defined in, relating to or used with respect to the Amended and Restated Replacement

DIP Term Sheet.

10.  THIS COURT ORDERS that the Applicant is authorized and empowered to borrow
under the credit facility (the “Replacement DIP Facility”) provided for under, and subject to the
terms of, the Amended and Restated Replacement DIP Term Sheet and that the obligations
thereunder and under the Replacement DIP Definitive Documents (as defined in the
Replacement DIP Order) or any other definitive documents entered into in respect of the
Amended and Restated DIP Term Sheet shall continue to have the benefit and the priority of the
Replacement DIP Lender's Charge (as defined in the Replacement DIP Order) and all other

security granted pursuant to the Replacement DIP Definitive Documents.

11.  THIS COURT ORDERS that the Replacement DIP Lender shall be entitled to rely on
this Order and the Replacement DIP Order (including paragraphs 30 and 31 thereof), each as
issued, and the Replacement DIP Lender's Charge for all advances made and all obligations

owing under the Replacement DIP Term Sheet, the Amended and Restated Replacement DIP

Term Sheet and the Replacement DIP Definitive Documents.
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12. THIS COURT ORDERS AND DECLARES that this Order is subject to provisional
execution and that if any of the provisions of this Order in respect of or in connection with the
Amended and Restated Replacement DIP Term Sheet, the Replacement DIP Facility or the
Replacement DIP Order shall subsequently be stayed, modified, varied, amended, reversed or
vacated in whole or in part (collectively, “Variation™) whether by subsequent order of this Court
on or pending an appeal from this Order, such Variation shall not in any way impair, limit or
lessen the protections, rights or remedies of the Replacement DIP Lender, whether under this
Order (as made prior to the Variation), under the Amended and Restated Replacement DIP Term
Sheet, under the Replacement DIP Order or under any of the documentation delivered hereto or
thereto (including the Replacement DIP Definitive Documents), with respect to any advances
made prior to the Replacement DIP Lender being given notice of the Variation and the
Replacement DIP Lender shall be entitled to rely on this Order as issued for all advances so

made.

13. THIS COURT ORDERS AND DECLARES that any motion for a Variation by this
Court of paragraphs 7 to 13 of this Order or any other provisions of this Order in respect of the
Amended and Restated DIP Term Sheet, the Replacement DIP Facility or the Replacement DIP
Order may only be brought by a party that has not been served with notice of the within motion
and any such motion must be brought and be returnable no later than ten (10) business days after
the date of this Order and on not less than eight (8) business days’ notice to the Applicant, the
Monitor, the Replacement DIP Lender and any other party or parties likely to be affected by the

order sought or upon such other notice, if any, as this Court may order.
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SUSPENSION OF BENEFITS UNDER THE OPEB PLANS

14.  THIS COURT ORDERS that, until further order of this Court, all payments in respect of
OPEB Claims shall be suspended effective on and after the OPEB Claims Suspension Date in
accordance with this Order and no payment of or in respect of an OPEB Claim incurred after the
OPEB Claims Suspension Date shall be made during the remainder of the Stay Period. For
greater certainty, the suspension of the payments in respect of OPEB Claims does not constitute

a disclaimer or termination by the Applicant of the OPEB Plans.

15. THIS COURT ORDERS that the Applicant shall not make any payments on account of
any OPEB Plan-related costs and expenses incurred on or after the OPEB Claims Suspension

Date or benefits arising on or after the OPEB Claims Suspension Date.

16.  THIS COURT ORDERS that the Applicant shall:

(a) within 10 days of the date of this Order, prepare and send by regular pre-paid
mail, courier, fax, or email, notice of the suspension of payments of OPEB
Claims, which are suspended subject to further order of the Court, and the OPEB
Claims Suspension Date (the “OPEB Claims Suspension Date Notice™)
substantially in the form attached hereto as Schedule “A” to the President of USW
Local 1005, the President of USW Local 8782, Representative Counsel for
Salaried Employees and each Person identified as an OPEB Plan member in the
Applicant’s records on the date of this Order, including former salaried and
unionized employees, certain separated spouses of former employees and

surviving spouses of deceased former employees; and

(b) post the OPEB Claims Suspension Date Notice on the Monitor’s website.



PRE-SUSPENSION CLAIMS

17.  THIS COURT ORDERS that any individual holder of a Pre-Suspension Claim seeking
reimbursement from the Applicant or Green Shield shall be required to submit to Green Shield,
before the Pre-Suspension Claims Bar Date, the required claim form and supporting
documentation relating to the Pre-Suspension Claim, failing which such Pre-Suspension Claims
shall not be assessed for payment or paid by the Applicant or Green Shield and in such case, the
individual holder may file a claim in a claims process within these CCAA Proceedings or a
receivership or bankruptcy of the Applicant, as the case may be, which, if accepted, shall

constitute a claim of the claimant against the Applicant.

18. THIS COURT ORDERS that any Pre-Suspension Claims and supporting documentation
submitted prior to or on the Pre-Suspension Claims Bar Date in accordance with this Order shall
be assessed by the Applicant, Green Shield, and/or the Monitor and shall not be paid without
approval of the Monitor.

SUSPENSION OF THE SUPPLEMENTARY PENSION PAYMENTS

19. THIS COURT ORDERS that, until further order of this Court, all Supplementary Pension
Payments shall be temporarily suspended effective on and after October 9, 2015 in accordance
with this Order and no such payments shall be made during the remainder of the Stay Period. For
greater certainty, the suspension of the Supplementary Pension Payments does not constitute a
disclaimer or termination by the Applicant of the agreements relating to the Supplementary

Pension Payments.

20.  THIS COURT ORDERS that the Applicant shall:
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(a) within 10 days of the date of this Order, prepare and send by regular pre-paid
mail, courier, fax, or email, notice of the temporary suspension of Supplementary
Pension Payments substantially in the form attached hereto as Schedule “B” (the
“Supplementary Pension Payments Suspension Notice™) to the President of
USW Local 1005, Representative Counsel for Salaried Employees and each
Person identified as a recipient of Supplementary Pension Payments in the
Applicant’s records on the date of this Order, including former salaried and
unionized employees and surviving spouses of deceased former employees

entitled to Supplementary Pension Payments benefits; and

(b) post the Supplementary Pension Payments Suspension Notice on the Monitor’s

website.
SUSPENSION OF SALARY CONTINUANCE PAYMENTS

21. THIS COURT ORDERS that, until further order of this Court, all Salary Continuance
Payments that have not been processed as of October 9, 2015 shall be temporarily suspended in
accordance with this Order and no such payments shall be made during the remainder of the Stay
Period. For greater certainty, the suspension of Salary Continuance Payments does not constitute
a disclaimer or termination by the Applicant of the agreements relating to the Salary Continuance

Payments.

22.  THIS COURT ORDERS that the Applicant shall:

(2) within 10 days of the date of this Order, prepare and send by regular pre-paid
mail, courier, fax, or email, notice of the temporary suspension of Salary

Continuance Payments substantially in the form attached hereto as Schedule “C”
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(the “Salary Continuance Payments Suspension Notice™) to Representative
Counsel for Salaried Employees and each Person identified as a recipient of

Salary Continuance Payments in the Applicant’s records; and

(b) post the Salary Continuance Payments Suspension Notice on the Monitor’s
website.

SUSPENSION OF REGISTERED PENSION PLAN CONTRIBUTIONS, RCA TRUST
CONTRIBUTIONS AND PBGF ASSESSMENTS

23. THIS COURT ORDERS that, until further order of this Court, effective from and after

September 29", 2015 the Applicant shall:

(@) pay only Normal Cost Contributions to the DB Registered Plans and paragraph
11(a) of the Initial Order shall cease to apply to any payments other than Normal

Cost Contributions;

(b) shall not pay any contributions that would otherwise be required under the Stelco
Regulation or any past service contributions or special payments to fund any
going concern unfunded liability or solvency deficiency of any of the DB

Registered Plans as long as the Stay Period remains in effect;

(©) shall not pay any amounts to the PBGF in respect of assessments relating to the

DB Registered Plans as long as the Stay Period remains in effect; and

(d) shall not pay any amounts to the RCA Trust as long as the Stay Period remains in
effect (the amounts described in (b), (c) and (d), the “Stayed Pension

Amounts™).
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For greater certainty, the suspension of the payments in paragraph 23(d) above does not
constitute a disclaimer or termination by the Applicant of the agreements relating to the

payments in paragraph 23(d) above.

24.  THIS COURT ORDERS that (i) the Applicant, (ii) the Monitor, (iii) the trustee(s) and
custodian(s) of the assets held in respect of the DB Registered Plans and the RCA Trust, and (iv)
their respective officers, directors and advisors shall not incur any obligation or liability whether
by way of debt, damages for breach of any duty whether statutory, fiduciary, common law or
otherwise, or for breach of trust, nor shall any trust be imposed, whether express, implied,
constructive, resulting, deemed or otherwise, as a result of the implementation of the Business
Preservation Plan or any Cash Conservation Measures taken by the Applicant in accordance with
the terms of this Order, including, without limiting the generality of the foregoing, the non-
payment of the Stayed Pension Amounts and any other obligations suspended hereunder.
Notwithstanding the above, nothing in this paragraph shall be taken to extinguish or compromise

the obligations of the Applicant in respect of the DB Registered Plans and the RCA Trust.

25.  THIS COURT ORDERS that if any claim, lien, charge or trust, including deemed trust,
arises as a result of the failure to contribute any Stayed Pension Amount while the Stay Period is
in effect, no such claim, lien, charge or trust shall have priority over the Charges as set out in the
Initial Order or in the Replacement DIP Order in these proceedings, or in any subsequent

receivership, interim receivership or bankruptcy of the Applicant.

26.  THIS COURT ORDERS AND DECLARES that nothing in this Order shall be taken to
extinguish or compromise the claim of any Person having a claim against the Applicant in

respect of the DB Registered Plans, the RCA Trust, PBGF assessments with respect to the DB
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Registered Plans, the OPEB Plans or any Supplementary Pension Payments or Salary

Continuance Payments.

CRITICAL SUPPLIER CHARGE

27. THIS COURT ORDERS that United States Steel Corporation (“USS”) shall be entitled to
the benefit of and is hereby granted a charge (the “Critical Supplier Charge”) on the Property
of the Applicant in an amount equal to the value of goods and services supplied by USS and
received by the Applicant after the date of this Order less all amounts paid to USS in respect of
such goods and services. The Critical Supplier Charge shall be subordinate to the Administration
Charge (Part 1), Directors’ Charge, DIP Lender’s Charge, Replacement DIP Lender’s Charge,
but shall rank in priority to all other Encumbrances (other than the Permitted Priority Liens (as
defined in the Replacement DIP Order)), including for greater certainty, the Administration

Charge (Part 2).

SUSPENSION OF MUNICIPAL REALTY TAXES

28. THIS COURT ORDERS that, until further Order of this Court, the Applicant’s obligation
to remit or pay any amount payable in respect of municipal realty, business, or other taxes,
assessments or levies of any nature or kind pursuant to paragraph 11(d) of the Initial Order shall

be suspended.

NOTICE

29.  THIS COURT ORDERS that the sending and publication of the notices described herein
in the manner set forth in this Order shall constitute good and sufficient service upon all Persons
affected by this Order, notwithstanding the service and notice procedure set out in the Initial

Order, and that no other or further notice to shall be required.
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CONFLICT

30.  THIS COURT ORDERS that the provisions of this Order shall be interpreted in a manner
complementary and supplementary to the provisions of the Initial Order, provided that in the
event of a conflict between the provisions of this Order and the provisions of the Initial Order,

the provisions of this Order shall govern.

31.  THIS COURT ORDERS that the Applicant and the Monitor may, at any time, and with
such notice as the Court may require, seek directions from the Court in respect of this Order, the

Business Preservation Plan and the Cash Conservation Measures.
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2013 CarswellOnt 733, 2013 CarswellOnt 734, 2013 SCC 6, [2013] 1 S.C.R. 271, [2013] W.D.F.L. 1591, [2013]
W.D.F.L. 1592, [2013] S.C.J. No. 6, 20 P.P.S.A.C. (3d) 1, 223 A.C.W.S. (3d) 1049, 2 C.C.P.B. (2nd) 1, 301 O.A.C.
1, 354 D.L.R. (4th) 581, 439 N.R. 235, 8 B.L.R. (5th) 1, 96 C.B.R. (5th) 171, J.E. 2013-185, D.T.E. 2013T-97

Sun Indalex Finance, LLC (Appellant) and United Steelworkers, Keith
Carruthers, Leon Kozierok, Richard Benson, John Faveri, Ken Waldron,
John (Jack) W. Rooney, Bertram McBride, Max Degen, Eugene D'Iorio, Neil
Fraser, Richard Smith, Robert Leckie and Fred Granville (Respondents)

George L. Miller, the Chapter 7 Trustee of the Bankruptcy Estates of the U.S. Indalex Debtors
(Appellant) and United Steelworkers, Keith Carruthers, Leon Kozierok, Richard Benson,
John Faveri, Ken Waldron, John (Jack) W. Rooney, Bertram McBride, Max Degen, Eugene
D'Torio, Neil Fraser, Richard Smith, Robert Leckie and Fred Granville (Respondents)

FTI Consulting Canada ULC, in its capacity as court-appointed monitor of Indalex Limited, on
behalf of Indalex Limited (Appellant) and United Steelworkers, Keith Carruthers, Leon Kozierok,
Richard Benson, John Faveri, Ken Waldron, John (Jack) W. Rooney, Bertram McBride, Max Degen,
Eugene D'lorio, Neil Fraser, Richard Smith, Robert Leckie and Fred Granville (Respondents)

United Steelworkers (Appellant) and Morneau Shepell Ltd. (formerly known as Morneau Sobeco Limited
Partnership) and Superintendent of Financial Services (Respondents) and Superintendent of Financial Services,
Insolvency Institute of Canada, Canadian Labour Congress, Canadian Federation of Pensioners, Canadian
Association of Insolvency and Restructuring Professionals and Canadian Bankers Association (Interveners)

McLachlin C.J.C., LeBel, Deschamps, Abella, Rothstein, Cromwell, Moldaver JJ.

Heard: June 5, 2012
Judgment: February 1, 2013
Docket: 34308

Proceedings: reversing Indalex Ltd., Re (2011), 89 C.C.P.B. 39, 276 O.A.C. 347, 331 D.L.R. (4th) 352, 17 P.P.S.A.C.
(3d) 194, 75 C.B.R. (5th) 19, 104 O.R. (3d) 641, 2011 C.E.B. & P.G.R. 8433, 2011 ONCA 265, 2011 CarswellOnt 2458
(Ont. C.A.); reversing Indalex Ltd., Re (2010), 79 C.C.P.B. 301, 2010 ONSC 1114, 2010 CarswellOnt 893 (Ont. S.C.J.
[Commercial List]); and reversing in part Indalex Ltd., Re (2011), 81 C.B.R. (5th) 165, 92 C.C.P.B. 277, 2011 ONCA
578, 2011 CarswellOnt 9077 (Ont. C.A.); additional reasons to Indalex Ltd., Re (2011), 89 C.C.P.B. 39, 276 O.A.C. 347,
331 D.L.R. (4th) 352, 17 P.P.S.A.C. (3d) 194, 75 C.B.R. (5th) 19, 104 O.R. (3d) 641, 2011 C.E.B. & P.G.R. 8433, 2011
ONCA 265, 2011 CarswellOnt 2458 (Ont. C.A.)

Counsel: Benjamin Zarnett, Frederick L. Myers, Brian F. Empey, Peter Kolla, for Appellant, Sun Indalex Finance, LLC
Harvey G. Chaiton, George Benchetrit, for Appellant, George L. Miller, the Chapter 7 Trustee of the Bankruptcy Estates
of the U.S. Indalex Debtors

David R. Byers, Ashley John Taylor, Nicholas Peter McHaffie, for Appellant, FTI Consulting Canada ULC, in its
capacity as court-appointed monitor of Indalex Limited, on behalf of Indalex Limited

Darrell L. Brown, for Appellant / Respondent, United Steelworkers

Andrew J. Hatnay, Demetrios Yiokaris, for Respondents, Keith Carruthers, et al.
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Hugh O'Reilly, Amanda Darrach, for Respondent, Morneau Shepell Ltd. (formerly known as Morneau Sobeco Limited
Partnership)

Mark Bailey, Leonard Marsello, William MacLarkey, for Respondent / Intervener, Superintendent of Financial Services
Robert I. Thornton, D.J. Miller, for Intervener, Insolvency Institute of Canada

Steven Barrett, Ethan Poskanzer, for Intervener, Canadian Labour Congress

Kenneth T. Rosenberg, Andrew K. Lokan, Massimo Starnino, for Intervener, Canadian Federation of Pensioners
Eric Valliéres, Alexandre Forest, Yoine Goldstein, for Intervener, Canadian Association of Insolvency and
Restructuring Professionals

Mahmud Jamal, Jeremy Dacks, Tony Devir, for Intervener, Canadian Bankers Association

Subject: Insolvency; Estates and Trusts; Family; Property; Corporate and Commercial; Employment; Civil Practice and
Procedure; Constitutional; International

APPEAL by company, monitor, secured creditor, and trustee in bankruptcy from judgment reported at Indalex Ltd.,
Re (2011), 89 C.C.P.B. 39,276 O.A.C. 347, 331 D.L.R. (4th) 352, 17 P.P.S.A.C. (3d) 194, 75 C.B.R. (5th) 19, 104 O.R.
(3d) 641, 2011 C.E.B. & P.G.R. 8433, 2011 ONCA 265, 2011 CarswellOnt 2458 (Ont. C.A.), ordering distribution from
reserve fund to pay amount of pension plan deficiencies; APPEAL by union from judgment reported at Indalex Ltd.,
Re (2011), 81 C.B.R. (5th) 165, 92 C.C.P.B. 277, 2011 ONCA 578, 2011 CarswellOnt 9077 (Ont. C.A.), issuing costs
endorsement.

POURVOI formé par une société, un controleur, un créancier garanti et un syndic de faillite a I'encontre d'une décision
publiée a Indalex Ltd., Re (2011), 89 C.C.P.B. 39,276 O.A.C. 347,331 D.L.R. (4th) 352,17 P.P.S.A.C. (3d) 194, 75 C.B.R.
(5th) 19, 104 O.R. (3d) 641, 2011 C.E.B. & P.G.R. 8433, 2011 ONCA 265, 2011 CarswellOnt 2458 (Ont. C.A.), ayant
ordonné de combler le déficit des régimes par prélévement sur le fonds de réserve; POURVOI formé par un syndicat a
I'encontre d'un jugement publié a Indalex Ltd., Re (2011), 81 C.B.R. (5th) 165, 92 C.C.P.B. 277, 2011 ONCA 578, 2011
CarswellOnt 9077 (Ont. C.A.), ayant adjugé les dépens.

Deschamps J.:

1 Insolvency can trigger catastrophic consequences. Often, large claims of ordinary creditors are left unpaid. In
insolvency situations, the promise of defined benefits made to employees during their employment is put at risk. These
appeals illustrate the materialization of such a risk. Although the employer in this case breached a fiduciary duty, the
harm suffered by the pension plans' beneficiaries results not from that breach, but from the employer's insolvency. For
the following reasons, I would allow the appeals of the appellants Sun Indalex Finance, LLC; George L. Miller, Indalex
U.S!'s trustee in bankruptcy and FTI Consulting Canada ULC.

2 To improve the prospect of pensioners receiving their full benefits after a pension plan is wound up, the Ontario
legislature has protected contributions to the pension fund that have accrued but are not yet due at the time of the wind
up by providing for a deemed trust that supersedes all other provincial priorities over certain assets of the plan sponsor (s.
57(4) of the Pension Benefits Act, R.S.0. 1990, ¢. P.8 ("PBA"), and s. 30(7) of the Personal Property Security Act, R.S.O.
1990, c. P.10 ("PPSA")). The parties disagree on the scope of the deemed trust. In my view, the relevant provisions and
the context lead to the conclusion that it extends to contributions the employer must make to ensure that the pension
fund is sufficient to cover liabilities upon wind up. In the instant case, however, the deemed trust is superseded by the
security granted to the creditor that loaned money to the employer, Indalex Limited ("Indalex"), during the insolvency
proceedings. In addition, although the employer, as plan administrator, may have put itself in a position of conflict of
interest by failing to give the plan's members proper notice of a motion requesting financing of its operations during a
restructuring process, there was no realistic possibility that, had the members received notice and had the CCAA4 court
found that they were secured creditors, it would have ordered the priorities differently. Consequently, it would not be
appropriate to order an equitable remedy such as the constructive trust ordered by the Court of Appeal.

I. Facts
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3 Indalex is a wholly owned Canadian subsidiary of a U.S. company, Indalex Holding Corp. ("Indalex U.S."). Indalex
and its related companies formed a corporate group (the "Indalex Group") that manufactured aluminum extrusions.
The U.S. and Canadian operations were closely linked.

4 In 2009, a combination of high commodity prices and the economic recession's impact on the end-user market for
aluminum extrusions plunged the Indalex Group into insolvency. On March 20, 2009, Indalex U.S. filed for Chapter
11 bankruptcy protection in Delaware. On April 3, 2009, Indalex applied for a stay under the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"), and Morawetz J. granted the stay in an initial order. He also appointed
FTI Consulting Canada ULC (the "Monitor") to act as monitor.

5 At that time, Indalex was the administrator of two registered pension plans. One was for its salaried employees
(the "Salaried Plan"), the other for its executives (the "Executive Plan"). Members of the Salaried Plan included seven
employees for whom the United Steelworkers ("USW") acted as bargaining agent. The Salaried Plan was in the process
of being wound up when the CCA A4 proceedings began. The effective date of the wind up was December 31, 2006. The
Executive Plan had been closed but not wound up. Overall, the deficiencies of the pension plans' funds concern 49 persons
(members of the Salaried Plan and the Executive Plan are referred to collectively as the "Plan Members").

6  Pursuant to the initial order made by Morawetz J. on April 3, 2009, Indalex obtained protection under the CCAA.
Both plans faced funding deficiencies when Indalex filed for the CCAA stay. The wind-up deficiency of the Salaried Plan
was estimated at $1.8 million as of December 31, 2008. The funding deficiency of the Executive Plan was estimated at
$3.0 million on a wind-up basis as of January 1, 2008.

7 From the beginning of the insolvency proceedings, the Indalex Group's reorganization strategy was to sell both
Indalex and Indalex U.S. as a going concern while they were under CCAA and Chapter 11 protection. To this end,
Indalex and Indalex U.S. sought to enter into a common agreement for debtor-in-possession ("DIP") financing under
which the two companies could draw from joint credit facilities and would guarantee each other's liabilities.

8 Indalex's financial distress threatened the interests of all the Plan Members. If the reorganization failed and Indalex
were liquidated under the Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3 ("BIA"), they would not have recovered
any of their claims against Indalex for the underfunded pension liabilities, because the priority created by the provincial
statute would not be recognized under the federal legislation: Husky Oil Operations Ltd. v. Minister of National Revenue,
[1995]3S.C.R. 453 (S.C.C.). Although the priority was not rendered ineffective by the CCA A, the Plan Members' position
was uncertain.

9 The Indalex Group solicited terms from a variety of possible DIP lenders. In the end, it negotiated an agreement with
a syndicate consisting of the pre-filing senior secured creditors. On April 8, 2009, the CCAA court issued an Amended
and Restated Initial Order ("Amended Initial Order") authorizing Indalex to borrow US$24.4 million from the DIP
lenders and grant them priority over all other creditors ("DIP charge") in that amount. In his endorsement of the order,
Morawetz J. made a finding that Indalex would be unable to achieve a going-concern solution without DIP financing.
Such financing was necessary to support Indalex's business until the sale could be completed.

10 The Plan Members did not participate in the initial proceedings. The initial stay had been granted ex parte. The
CCAA judge ordered Indalex to serve a copy of the stay order on every creditor owed $5,000 or more within 10 days of
the initial order of April 3. As of April 8, when the motion to amend the initial order was heard, none of the Executive
Plan's members had been served with that order; nor did any of them receive notice of the motion to amend it. The USW
did receive short notice, but chose not to attend. Morawetz J. authorized Indalex to proceed on the basis of an abridged
time for service. The Plan Members were given notice of all subsequent proceedings. None of the Plan Members appealed
the Amended Initial Order to contest the DIP charge.

11 On June 12, 2009, Indalex applied for authorization to increase the DIP loan amount to US$29.5 million. At the
hearing, the Executive Plan's members initially opposed the motion, seeking to reserve their rights. After it was confirmed
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that the motion was merely to increase the amount of the DIP charge (without changing the terms of the loan), they
withdrew their opposition and the court granted the motion.

12 On April 22, 2009, the court extended the stay of proceedings and approved a marketing process for the sale
of Indalex's assets. The Plan Members did not oppose the application to approve the marketing process. Under the
approved bidding procedure, the Indalex Group solicited a wide variety of potential buyers.

13 Indalex received a bid from SAPA Holding AB ("SAPA"). It was for approximately US$30 million, and SAPA did
not assume responsibility for the pension plans' wind-up deficiencies. According to the Monitor's estimate, the liquidation
value of Indalex's assets was US$44.7 million. Indalex brought an application for an order approving a bidding procedure
for a competitive auction and deeming SAPA's bid to be a qualifying bid. The Executive Plan's members opposed the
application, expressing concern that the pension liabilities would not be assumed. Morawetz J. nevertheless issued the
order on July 2, 2009; in it, he approved the bidding procedure for sale, noting that the Executive Plan's members could
raise their objections at the time of approval of the final bid.

14 The bidding procedure did not trigger any competing bids. On July 20, 2009, Indalex and Indalex U.S. brought
motions before their respective courts to approve the sale of substantially all their assets under the terms of SAPA's bid.
Indalex also moved for approval of an interim distribution of the sale proceeds to the DIP lenders. The Plan Members
opposed Indalex's motion. First, they argued that it was estimated that a forced liquidation would produce greater
proceeds than SAPA's bid. Second, they contended that their claims had priority over that of the DIP lenders because the
unfunded pension liabilities were subject to a statutory deemed trust under the PBA. They also contended that Indalex
had breached its fiduciary obligations by failing to meet its obligations as a plan administrator throughout the insolvency
proceedings.

15 The court dismissed the Plan Members' first objection, holding that there was no evidence supporting the argument
that a forced liquidation would be more beneficial to suppliers, customers and the 950 employees. It approved the sale on
July 20, 2009. The order in which it did so directed the Monitor to make a distribution to the DIP lenders. With respect to
the second objection, however, Campbell J. ordered the Monitor to hold a reserve in an amount to be determined by the
Monitor, leaving the Plan Members' arguments based on their right to the proceeds of the sale open for determination
at a later date.

16 The sale to SAPA closed on July 31, 2009. The Monitor collected $30.9 million in proceeds. It distributed US
$17 million to the DIP lenders, paid certain fees, withheld a portion to cover various costs and retained $6.75 million
in reserve pending determination of the Plan Members' rights. At the closing, Indalex owed US$27 million to the DIP
lenders. The payment of US$17 million left a US$10 million shortfall in the amount owed to these lenders. The DIP
lenders called on Indalex U.S. to cover this shortfall under the guarantee contained in the DIP lending agreement. Indalex
U.S. paid the amount of the shortfall. Since Indalex U.S. was, as a term of the guarantee, subrogated to the DIP lenders'
priority, it became the highest ranking creditor of Indalex, with a claim for US$10 million.

17  Following the sale of Indalex's assets, its directors resigned. Indalex U.S., a part of Indalex Group, took over the
management of Indalex, whose assets were limited to the sale proceeds held by the Monitor. A Unanimous Shareholder
Declaration was executed on August 12, 2009; in it, Mr. Keith Cooper was appointed to manage Indalex's affairs. Mr.
Cooper was an employee of FTI Consulting Inc.

18  In accordance with the right reserved by the court on July 20, 2009, the Plan Members brought motions on August
28, 2009 for a declaration that a deemed trust equal in amount to the unfunded pension liability was enforceable against
the proceeds of the sale. They contended that they had priority over the secured creditors pursuant to s. 57(4) of the
PBA and s. 30(7) of the PPSA. Indalex, in turn, brought a motion for an assignment in bankruptcy to secure the priority
regime it argued for in opposing the Plan Members' motions.
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19 On October 14, 2009, while judgment was pending, Indalex U.S. converted the Chapter 11 restructuring proceeding
in the U.S. into a Chapter 7 liquidation proceeding. On November 5, 2009, the Superintendent of Financial Services
("Superintendent") appointed the actuarial firm of Morneau Sobeco Limited Partnership ("Morneau") to replace Indalex
as administrator of the plans.

20 On February 18, 2010, Campbell J. dismissed the Plan Members' motions, concluding that the deemed trust did
not apply to the wind-up deficiencies, because the associated payments were not "due" or "accruing due" as of the date
of the wind up. He found that the Executive Plan did not have a wind-up deficiency, since it had not yet been wound
up. He thus found it unnecessary to rule on Indalex's motion for an assignment in bankruptcy (2010 ONSC 1114, 79
C.C.P.B. 301 (Ont. S.C.J. [Commercial List])). The Plan Members appealed the dismissal of their motions.

21  The Ontario Court of Appeal allowed the Plan Members' appeals. It found that the deemed trust created by s. 57(4)
of the PBA applies to all amounts due with respect to plan wind-up deficiencies. Although the court noted that it was
likely that no deemed trust existed for the Executive Plan on the plain meaning of the provision, it declined to address this
question, because it found that the Executive Plan's members had a claim arising from Indalex's breach of its fiduciary
obligations in failing to adequately protect the Plan Members' interests (2011 ONCA 265, 104 O.R. (3d) 641 (Ont. C.A.)).

22 The Court of Appeal concluded that a constructive trust was an appropriate remedy for Indalex's breach of its
fiduciary obligations. The court was of the view that this remedy did not harm the DIP lenders, but affected only Indalex
U.S. It imposed a constructive trust over the reserved fund in favour of the Plan Members. Turning to the question of
distribution, it also found that the deemed trust had priority over the DIP charge because the issue of federal paramountcy
had not been raised when the Amended Initial Order was issued, and that Indalex had stated that it intended to comply
with any deemed trust requirements. The Court of Appeal found that there was nothing in the record to suggest that not
applying the paramountcy doctrine would frustrate Indalex's ability to restructure.

23 The Court of Appeal ordered the Monitor to make a distribution from the reserve fund in order to pay the amount
of each plan's deficiency. It also issued a costs endorsement that approved payment of the costs of the Executive Plan's
members from that plan's fund, but declined to order the payment of costs to the USW from the fund of the Salaried
Plan (2011 ONCA 578, 81 C.B.R. (5th) 165 (Ont. C.A.)).

24 The Monitor, together with Sun Indalex, a secured creditor of Indalex U.S., and George L. Miller, Indalex U.S.'s
trustee in bankruptcy, appeals the Court of Appeal's order. Both the Superintendent and Morneau support the Plan
Members' position as respondents. A number of stakeholders are also participating in the appeals to this Court. In
addition, USW appeals the costs endorsement. As I agree with my colleague Cromwell J. on the appeal from the costs
endorsement, I will not deal with it in these reasons.

I1. Issues

25  The appeals raise four issues:
1. Does the deemed trust provided for in s. 57(4) of the PBA apply to wind-up deficiencies?
2. If so, does the deemed trust supersede the DIP charge?

3. Did Indalex have any fiduciary obligations to the Plan Members when making decisions in the context of the
insolvency proceedings?

4. Did the Court of Appeal properly exercise its discretion in imposing a constructive trust to remedy the breaches
of fiduciary duties?

II1. Analysis
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A. Does the Deemed Trust Provided for in Section 57(4) of the PBA Apply to Windup Deficiencies?

26 The first issue is whether the statutory deemed trust provided for in s. 57(4) of the PBA extends to wind-up
deficiencies. This question is one of statutory interpretation, which requires examination of both the wording and context
of the relevant provisions of the PBA. Section 57(4) of the PBA affords protection to members of a pension plan with
respect to their employer's contributions upon wind up of the plan. The provision reads:

57....

(4) Where a pension plan is wound up in whole or in part, an employer who is required to pay contributions to the
pension fund shall be deemed to hold in trust for the beneficiaries of the pension plan an amount of money equal
to employer contributions accrued to the date of the wind up but not yet due under the plan or regulations.

27  The most obvious interpretation is that where a plan is wound up, this provision protects all contributions that
have accrued but are not yet due. The words used appear to include the contribution the employer is to make where a
plan being wound up is in a deficit position. This quite straightforward interpretation, which is consistent with both the
historical broadening of the protection and the remedial purpose of the provision, is being challenged on the basis of
a narrow definition of the word "accrued". I do not find that this argument justifies limiting the protection afforded to
plan members by the Ontario legislature.

28 The PBA sets out the rules for the operation of funded contributory defined benefit pension plans in Ontario. In an
ongoing plan, an employer must pay into a fund all contributions it withholds from its employees' salaries. In addition,
while the plan is ongoing, the employer must make two kinds of payments. One relates to current service contributions
— the employer's own regular contributions to the pension fund as required by the plan. The other ensures that the
fund is sufficient to meet the plan's liabilities. The employees' interest in having the contributions made while the plan is
ongoing is protected by a deemed trust provided for in s. 57(3) of the PBA.

29 The PBA also establishes a comprehensive scheme for winding up a pension plan. Section 75(1)(a) imposes on
the employer the obligation to "pay" an amount equal to the total of all "payments" that are due or that have accrued
and have not been paid into the fund. In addition, s. 75(1)(b) sets out a formula for calculating the amount that must be
paid to ensure that the fund is sufficient to cover all liabilities upon wind up. Within six months after the effective date
of the wind up, the plan administrator must file a wind-up report that lists the plan's assets and liabilities as of the date
of the wind up. If the wind-up report shows an actuarial deficit, the employer must make wind-up deficiency payments.
Consequently, s. 75(1)(a) and (b) jointly determine the amount of the contributions owed when a plan is wound up.

30 Itiscommon ground that the contributions provided for in s. 75(1)(a) are covered by the wind-up deemed trust. The
only question is whether it also applies to the deficiency payments required by s. 75(1)(b). I would answer this question
in the affirmative in view of the provision's wording, context and purpose.

31 It is readily apparent that the wind-up deemed trust provision (s. 57(4) PBA) does not place an express limit
on the "employer contributions accrued to the date of the wind up but not yet due", and I find no reason to exclude
contributions paid under s. 75(1)(b). Section 75(1)(a) explicitly refers to "an amount equal to the total of all payments"
that have accrued, even those that were not yet due as of the date of the wind up, whereas s. 75(1)(b) contemplates an
"amount" that is calculated on the basis of the value of assets and of liabilities that have accrued when the plan is wound
up. Section 75(1) reads as follows:

75. (1) Where a pension plan is wound up, the employer shall pay into the pension fund,

(a) an amount equal to the total of all payments that, under this Act, the regulations and the pension plan, are
due or that have accrued and that have not been paid into the pension fund; and

(b) an amount equal to the amount by which,
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(1) the value of the pension benefits under the pension plan that would be guaranteed by the Guarantee

Fund under this Act and the regulations if the Superintendent declares that the Guarantee Fund applies
to the pension plan,

(ii) the value of the pension benefits accrued with respect to employment in Ontario vested under the
pension plan, and

(ii1) the value of benefits accrued with respect to employment in Ontario resulting from the application of

subsection 39 (3) (50 per cent rule) and section 74,

exceed the value of the assets of the pension fund allocated as prescribed for payment of pension benefits

accrued with respect to employment in Ontario.

32 Since both the amount with respect to payments (s. 75(1)(a)) and the one ascertained by subtracting the assets from
the liabilities accrued as of the date of the wind up (s. 75(1)(b)) are to be paid upon wind up as employer contributions,
they are both included in the ordinary meaning of the words of s. 57(4) of the PBA: "amount of money equal to employer
contributions accrued to the date of the wind up but not yet due under the plan or regulations". As I mentioned above,
this reasoning is challenged in respect of s. 75(1)(b), not of s. 75(1)(a).

33 The appellant Sun Indalex argues that since the deficiency is not finally quantified until well after the effective date
of the wind up, the liability of the employer cannot be said to have accrued. The Monitor adds that the payments the
employer must make to satisfy its wind-up obligations may change over the five-year period within which s. 31 of the
PBA Regulations, R.R.O. 1990, Reg. 909, requires that they be made. These parties illustrate their argument by referring
to what occurred to the Salaried Plan's fund in the case at bar. In 2007-8, Indalex paid down the vast majority of the
$1.6 million wind-up deficiency associated with the Salaried Plan as estimated in 2006. By the end of 2008, however, this
deficiency had risen back up to $1.8 million as a result of a decline in the fund's asset value. According to this argument,
the amount could not have accrued as of the date of the wind up, because it could not be calculated with certainty.

34  Unlike my colleague Cromwell J., I find this argument unconvincing. I instead agree with the Court of Appeal on
this point. The wind-up deemed trust concerns "employer contributions accrued to the date of the wind up but not yet
due under the plan or regulations". Since the employees cease to accumulate entitlements when the plan is wound up,
the entitlements that are used to calculate the contributions have all been accumulated before the wind-up date. Thus
the liabilities of the employer are complete — have accrued — before the wind up. The distinction between my approach
and the one Cromwell J. takes is that he requires that it be possible to perform the calculation before the date of the wind
up, whereas I am of the view that the time when the calculation is actually made is not relevant as long as the liabilities
are assessed as of the date of the wind up. The date at which the liabilities are reported or the employer's option to spread
its contributions as allowed by the regulations does not change the legal nature of the contributions.

35 In Ontario Hydro-Electric Power Commission v. Albright (1922), 64 S.C.R. 306 (S.C.C.), Duff J. considered the
meaning of the word "accrued" in interpreting the scope of a covenant. He found that

the word "accrued" according to well recognized usage has, as applied to rights or liabilities the meaning simply
of completely constituted — and it may have this meaning although it appears from the context that the right
completely constituted or the liability completely constituted is one which is only exercisable or enforceable in futuro

— a debt for example which is debitum in praesenti solvendum in futuro.
[Emphasis added; pp. 312-13.]

36 Thus, a contribution has "accrued" when the liabilities are completely constituted, even if the payment itself will not
fall due until a later date. If this principle is applied to the facts of this case, the liabilities related to contributions to the
fund allocated for payment of the pension benefits contemplated in s. 75(1)(b) are completely constituted at the time of
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the wind up, because no pension entitlements arise after that date. In other words, no new liabilities accrue at the time of
or after the wind up. Even the portion of the contributions that is related to the elections plan members may make upon
wind up has "accrued to the date of the wind up", because it is based on rights employees earned before the wind-up date.

37 The fact that the precise amount of the contribution is not determined as of the time of the wind up does not make it
a contingent contribution that cannot have accrued for accounting purposes (Canadian Pacific Ltd. v. Ontario ( Minister
of Revenue) (1998), 41 O.R. (3d) 606 (Ont. C.A.), at p. 621). The use of the word "accrued" does not limit liabilities
to amounts that can be determined with precision. As a result, the words "contributions accrued" can encompass the
contributions mandated by s. 75(1)(b) of the PBA.

38  The legislative history supports my conclusion that wind-up deficiency contributions are protected by the deemed
trust provision. The Ontario legislature has consistently expanded the protection afforded in respect of pension plan
contributions. I cannot therefore accept an interpretation that would represent a drawback from the protection extended
to employees. I will not reproduce the relevant provisions, since my colleague Cromwell J. quotes them.

39  The original statute provided solely for the employer's obligation to pay all amounts required to be paid to meet
the test for solvency (The Pension Benefits Act, 1965, S.0. 1965, c. 96, s. 22(2)), but the legislature subsequently afforded
employees the protection of a deemed trust on the employer's assets in an amount equal to the sums withheld from
employees as contributions and sums due from the employer as service contributions (s. 23a, added by The Pension
Benefits Amendment Act, 1973, S.0. 1973, c. 113, s. 6). In a later version, it protected not only contributions that were
due, but also those that had accrued, with the amounts being calculated as if the plan had been wound up (The Pension
Benefits Amendment Act, 1980, S.0. 1980, c. 80).

40  Whereas all employer contributions were originally covered by a single provision, the legislature crafted a separate
provision in 1980 that specifically imposed on the employer the obligation to fund the wind-up deficiency. At the time, it
was clear from the words used in the provision that the amount related to the wind-up deficiency was excluded from the
deemed trust protection (The Pension Benefits Amendment Act, 1980). In 1983, the legislature made a distinction between
the deemed trust for ongoing employer contributions and the one for certain payments to be made upon wind up (ss.
23(4)(a) and 23(4)(b), added by Pension Benefits Amendment Act, 1983, S.0. 1983, c. 2, s. 3). In that version, the wind-up
deficiency payments were still excluded from the deemed trust. However, the legislature once again made changes to the
protection in 1987. The 1987 version is, in substance, the one that applies in the case at bar. In the Pension Benefits Act,
1987, S.0. 1987, c. 35, a specific wind-up deemed trust was maintained, but the wind up deficiency payments were no
longer excluded from it, because the limitation that had been imposed until then with respect to payments that were due
or had accrued while the plan was ongoing had been eliminated. My comments to the effect that the previous versions
excluded the wind-up deficiency payments do not therefore apply to the 1987 statute, since it was materially different.

41  Whereas it is clear from the 1983 amendments that the deemed trust provided for in s. 23(4)(b) was intended to
include only current service costs and special payments, this is less clear from the subsequent versions of the PBA. To
give meaning to the 1987 amendment, I have to conclude that the words refer to a deemed trust in respect of a/l "employer
contributions accrued to the date of the wind up but not yet due under the plan or regulations".

42 The employer's liability upon wind up is now set out in a single section which elegantly parallels the wind-up
deemed trust provision. It can be seen from the legislative history that the protection has expanded from (1) only the
service contributions that were due, to (2) amounts payable calculated as if the plan had been wound up, to (3) amounts
that were due and had accrued upon wind up but excluding the wind-up deficiency payments, to (4) all amounts due
and accrued upon wind up.

43 Therefore, in my view, the legislative history leads to the conclusion that adopting a narrow interpretation that
would dissociate the employer's payment provided for in s. 75(1)(b) of the PBA from the one provided for in s. 75(1)(a)
would be contrary to the Ontario legislature's trend toward broadening the protection. Since the provision respecting
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wind-up payments sets out the amounts that are owed upon wind up, I see no historical, legal or logical reason to conclude
that the wind-up deemed trust provision does not encompass all of them.

44  Thus, I am of the view that the words and context of s. 57(4) lend themselves easily to an interpretation that includes
the wind-up deficiency payments, and I find additional support for this in the purpose of the provision. The deemed
trust provision is a remedial one. Its purpose is to protect the interests of plan members. This purpose militates against
adopting the limited scope proposed by Indalex and some of the interveners. In the case of competing priorities between
creditors, the remedial purpose favours an approach that includes all wind-up payments in the value of the deemed trust
in order to achieve a broad protection.

45 In sum, the relevant provisions, the legislative history and the purpose are all consistent with inclusion of the
wind-up deficiency in the protection afforded to members with respect to employer contributions upon the wind up of
their pension plan. I therefore find that the Court of Appeal correctly held with respect to the Salaried Plan, which had
been wound up as of December 31, 2006, that Indalex was deemed to hold in trust the amount necessary to satisfy the
wind-up deficiency.

46  The situation is different with respect to the Executive Plan. Unlike s. 57(3), which provides that the deemed trust
protecting employer contributions exists while a plan is ongoing, s. 57(4) provides that the wind-up deemed trust comes
into existence only when the plan is wound up. This is a choice made by the Ontario legislature. I would not interfere
with it. Thus, the deemed trust entitlement arises only once the condition precedent of the plan being wound up has been
fulfilled. This is true even if it is certain that the plan will be wound up in the future. At the time of the sale, the Executive
Plan was in the process of being, but had not yet been, wound up. Consequently, the deemed trust provision does not
apply to the employer's wind-up deficiency payments in respect of that plan.

47 The Court of Appeal declined to decide whether a deemed trust arose in relation to the Executive Plan, stating that it
was unnecessary to decide this issue. However, the court expressed concern that a reasoning that deprived the Executive
Plan's members of the benefit of a deemed trust would mean that a company under CCAA protection could avoid the
priority of the PBA deemed trust simply by not winding up an underfunded pension plan. The fear was that Indalex could
have relied on its own inaction to avoid the consequences that flow from a wind up. I am not convinced that the Court
of Appeal's concern has any impact on the question whether a deemed trust exists, and I doubt that an employer could
avoid the consequences of such a security interest simply by refusing to wind up a pension plan. The Superintendent
may take a number of steps, including ordering the wind up of a pension plan under s. 69(1) of the PBA in a variety of
circumstances (see s. 69(1)(d), PBA). The Superintendent did not choose to order that the plan be wound up in this case.

B. Does the Deemed Trust Supersede the DIP Charge?

48 The finding that the interests of the Salaried Plan's members in all the employer's wind-up contributions to the
Salaried Plan are protected by a deemed trust does not mean that part of the money reserved by the Monitor from the
sale proceeds must be remitted to the Salaried Plan's fund. This will be the case only if the provincial priorities provided
for in s. 30(7) of the PPSA ensure that the claim of the Salaried Plan's members has priority over the DIP charge. Section
30(7) reads as follows:

(7) A security interest in an account or inventory and its proceeds is subordinate to the interest of a person who is
the beneficiary of a deemed trust arising under the Employment Standards Act or under the Pension Benefits Act.

The effect of s. 30(7) is to enable the Salaried Plan's members to recover from the reserve fund, insofar as it relates to an
account or inventory and its proceeds in Ontario, ahead of all other secured creditors.

49  The Appellants argue that any provincial deemed trust is subordinate to the DIP charge authorized by the CCAA4
order. They put forward two central arguments to support their contention. First, they submit that the PB4 deemed
trust does not apply in CCAA proceedings because the relevant priorities are those of the federal insolvency scheme,
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which do not include provincial deemed trusts. Second, they argue that by virtue of the doctrine of federal paramountcy
the DIP charge supersedes the PBA deemed trust.

50  The Appellants' first argument would expand the holding of Ted Leroy Trucking Ltd., Re, 2010 SCC 60, [2010] 3
S.C.R. 379 (S.C.C.), so as to apply federal bankruptcy priorities to CCAA proceedings, with the effect that claims would
be treated similarly under the CCAA and the BIA. In Century Services, the Court noted that there are points at which
the two schemes converge:

Another point of convergence of the CCAA4 and the BIA relates to priorities. Because the CCAA is silent about what
happens if reorganization fails, the B/4 scheme of liquidation and distribution necessarily supplies the backdrop
for what will happen if a CCAA reorganization is ultimately unsuccessful. [para. 23]

51 In order to avoid a race to liquidation under the BIA, courts will favour an interpretation of the CCAA that
affords creditors analogous entitlements. Yet this does not mean that courts may read bankruptcy priorities into the
CCAA at will. Provincial legislation defines the priorities to which creditors are entitled until that legislation is ousted
by Parliament. Parliament did not expressly apply all bankruptcy priorities either to CCA A4 proceedings or to proposals
under the BIA. Although the creditors of a corporation that is attempting to reorganize may bargain in the shadow of
their bankruptcy entitlements, those entitlements remain only shadows until bankruptcy occurs. At the outset of the
insolvency proceedings, Indalex opted for a process governed by the CCAA, leaving no doubt that although it wanted
to protect its employees' jobs, it would not survive as their employer. This was not a case in which a failed arrangement
forced a company into liquidation under the B/A4. Indalex achieved the goal it was pursuing. It chose to sell its assets
under the CCAA, not the BIA.

52 The provincial deemed trust under the PBA continues to apply in CCAA proceedings, subject to the doctrine of
federal paramountcy (Crystalline Investments Ltd. v. Domgroup Ltd., 2004 SCC 3, [2004] 1 S.C.R. 60 (S.C.C.), at para.
43). The Court of Appeal therefore did not err in finding that at the end of a CCAA4 liquidation proceeding, priorities
may be determined by the PPSA's scheme rather than the federal scheme set out in the BIA.

53 The Appellants' second argument is that an order granting priority to the plan's members on the basis of the deemed
trust provided for by the Ontario legislature would be unconstitutional in that it would conflict with the order granting
priority to the DIP lenders that was made under the CCAA. They argue that the doctrine of paramountcy resolves this
conflict, as it would render the provincial law inoperative to the extent that it is incompatible with the federal law.

54  There is a preliminary question that must be addressed before determining whether the doctrine of paramountcy
applies in this context. This question arises because the Court of Appeal found that although the CCAA court had the
power to authorize a DIP charge that would supersede the deemed trust, the order in this case did not have such an
effect because paramountcy had not been invoked. As a result, the priority of the deemed trust over secured creditors
by virtue of s. 30(7) of the PPSA remained in effect, and the Plan Members' claim ranked in priority to the claim of the
DIP lenders established in the CCAA4 order.

55 With respect, I cannot accept this approach to the doctrine of federal paramountcy. This doctrine resolves conflicts
in the application of overlapping valid provincial and federal legislation (Canadian Western Bank v. Alberta, 2007 SCC
22,[2007]2S.C.R.3(S.C.C.), at paras. 32 and 69). Paramountcy is a question of law. As a result, subject to the application
of the rules on the admissibility of new evidence, it can be raised even if it was not invoked in an initial proceeding.

56 A party relying on paramountcy must "demonstrate that the federal and provincial laws are in fact incompatible
by establishing either that it is impossible to comply with both laws or that to apply the provincial law would frustrate
the purpose of the federal law" (Canadian Western Bank, at para. 75). This Court has in fact applied the doctrine of
paramountcy in the area of bankruptcy and insolvency to come to the conclusion that a provincial legislature cannot,
through measures such as a deemed trust, affect priorities granted under federal legislation (Husky Oil).
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57  None of the parties question the validity of either the federal provision that enables a CCAA court to make an
order authorizing a DIP charge or the provincial provision that establishes the priority of the deemed trust. However,
in considering whether the CCAA court has, in exercising its discretion to assess a claim, validly affected a provincial
priority, the reviewing court should remind itself of the rule of interpretation stated in Canada ( Attorney General) v.
Law Society (British Columbia), [1982] 2 S.C.R. 307 (S.C.C.) (at p. 356), and reproduced in Canadian Western Bank
(at para. 75):

When a federal statute can be properly interpreted so as not to interfere with a provincial statute, such an
interpretation is to be applied in preference to another applicable construction which would bring about a conflict
between the two statutes.

58 In the instant case, the CCAA judge, in authorizing the DIP charge, did not consider the fact that the Salaried
Plan's members had a claim that was protected by a deemed trust, nor did he explicitly note that ordinary creditors, such
as the Executive Plan's members, had not received notice of the DIP loan motion. However, he did consider factors that
were relevant to the remedial objective of the CCAA4 and found that Indalex had in fact demonstrated that the CCAA's
purpose would be frustrated without the DIP charge. It will be helpful to quote the reasons he gave on April 17, 2009 in
authorizing the DIP charge ( (2009), 52 C.B.R. (5th) 61 (Ont. S.C.J. [Commercial List])):

(a) the Applicants are in need of the additional financing in order to support operations during the period of
a going concern restructuring;

(b) there is a benefit to the breathing space that would be afforded by the DIP Financing that will permit the
Applicants to identify a going concern solution;

(c) there is no other alternative available to the Applicants for a going concern solution;

(d) a stand-alone solution is impractical given the integrated nature of the business of Indalex Canada and
Indalex U.S.;

(e) given the collateral base of Indalex U.S., the Monitor is satisfied that it is unlikely that the Post-Filing
Guarantee with respect to the U.S. Additional Advances will ever be called and the Monitor is also satisfied
that the benefits to stakeholders far outweighs the risk associated with this aspect of the Post-Filing Guarantee;

(f) the benefit to stakeholders and creditors of the DIP Financing outweighs any potential prejudice to
unsecured creditors that may arise as a result of the granting of super-priority secured financing against the
assets of the Applicants;

(g) the Pre-Filing Security has been reviewed by counsel to the Monitor and it appears that the unsecured
creditors of the Canadian debtors will be in no worse position as a result of the Post-Filing Guarantee than
they were otherwise, prior to the CCAA filing, as a result of the limitation of the Canadian guarantee set forth
in the draft Amended and Restated Initial Order ...; and

(h) the balancing of the prejudice weighs in favour of the approval of the DIP Financing. [para. 9]

59 Given that there was no alternative for a going-concern solution, it is difficult to accept the Court of Appeal's
sweeping intimation that the DIP lenders would have accepted that their claim ranked below claims resulting from the
deemed trust. There is no evidence in the record that gives credence to this suggestion. Not only is it contradicted by
the CCAA judge's findings of fact, but case after case has shown that "the priming of the DIP facility is a key aspect of
the debtor's ability to attempt a workout" (J. P. Sarra, Rescue! The Companies' Creditors Arrangement Act (2007), at p.
97). The harsh reality is that lending is governed by the commercial imperatives of the lenders, not by the interests of
the plan members or the policy considerations that lead provincial governments to legislate in favour of pension fund
beneficiaries. The reasons given by Morawetz J. in response to the first attempt of the Executive Plan's members to reserve
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their rights on June 12, 2009 are instructive. He indicated that any uncertainty as to whether the lenders would withhold
advances or whether they would have priority if advances were made did "not represent a positive development”. He
found that, in the absence of any alternative, the relief sought was "necessary and appropriate" (2009 CanLII 37906 [2009
CarswellOnt 4263 (Ont. S.C.J.)], at paras. 7 and 8).

60 In this case, compliance with the provincial law necessarily entails defiance of the order made under federal
law. On the one hand, s. 30(7) of the PPSA required a part of the proceeds from the sale related to assets described
in the provincial statute to be paid to the plan's administrator before other secured creditors were paid. On the other
hand, the Amended Initial Order provided that the DIP charge ranked in priority to "all other security interests, trusts,
liens, charges and encumbrances, statutory or otherwise" (para. 45). Granting priority to the DIP lenders subordinates
the claims of other stakeholders, including the Plan Members. This court-ordered priority based on the CCAA has the
same effect as a statutory priority. The federal and provincial laws are inconsistent, as they give rise to different, and
conflicting, orders of priority. As a result of the application of the doctrine of federal paramountcy, the DIP charge
supersedes the deemed trust.

C. Did Indalex Have Fiduciary Obligations to the Plan Members?

61 The fact that the DIP financing charge supersedes the deemed trust or that the interests of the Executive Plan's
members are not protected by the deemed trust does not mean that Plan Members have no right to receive money out
of the reserve fund. What remains to be considered is whether an equitable remedy, which could override all priorities,
can and should be granted for a breach by Indalex of a fiduciary duty.

62 The first stage of a fiduciary duty analysis is to determine whether and when fiduciary obligations arise. The
Court has recognized that there are circumstances in which a pension plan administrator has fiduciary obligations to
plan members both at common law and under statute (Burke v. Hudson's Bay Co., 2010 SCC 34, [2010] 2 S.C.R. 273
(S.C.C.), at para. 41). It is clear that the indicia of a fiduciary relationship attach in this case between the Plan Members
and Indalex as plan administrator. Sun Indalex and the Monitor do not dispute this proposition.

63 However, Sun Indalex and the Monitor argue that the employer has a fiduciary duty only when it acts as plan
administrator — when it is wearing its administrator's "hat". They contend that, outside the plan administration context,
when directors make decisions in the best interests of the corporation, the employer is wearing solely its "corporate hat".
On this view, decisions made by the employer in its corporate capacity are not burdened by the corporation's fiduciary
obligations to its pension plan members and, consequently, cannot be found to conflict with plan members' interests.
This is not the correct approach to take in determining the scope of the fiduciary obligations of an employer acting as
plan administrator.

64  Only persons or entities authorized by the PBA can act as plan administrators (ss. 1(1) and 8(1)(a)). The employer is
one of them. A corporate employer that chooses to act as plan administrator accepts the fiduciary obligations attached to
that function. Since the directors of a corporation also have a fiduciary duty to the corporation, the fact that the corporate
employer can act as administrator of a pension plan means that s. 8(1)(a) of the PBA is based on the assumption that
not all decisions taken by directors in managing a corporation will result in conflict with the corporation's duties to the
plan's members. However, the corporate employer must be prepared to resolve conflicts where they arise. Reorganization
proceedings place considerable burdens on any debtor, but these burdens do not release an employer that acts as plan
administrator from its fiduciary obligations.

65  Section 22(4) of the PBA explicitly provides that a plan administrator must not permit its own interest to conflict
with its duties in respect of the pension fund. Thus, where an employer's own interests do not converge with those of the
plan's members, it must ask itself whether there is a potential conflict and, if so, what can be done to resolve the conflict.
Where interests do conflict, I do not find the two hats metaphor helpful. The solution is not to determine whether a
given decision can be classified as being related to either the management of the corporation or the administration of the
pension plan. The employer may well take a sound management decision, and yet do something that harms the interests
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of the plan's members. An employer acting as a plan administrator is not permitted to disregard its fiduciary obligations
to plan members and favour the competing interests of the corporation on the basis that it is wearing a "corporate hat".
What is important is to consider the consequences of the decision, not its nature.

66  When the interests the employer seeks to advance on behalf of the corporation conflict with interests the employer
has a duty to preserve as plan administrator, a solution must be found to ensure that the plan members' interests are taken
care of. This may mean that the corporation puts the members on notice, or that it finds a replacement administrator,
appoints representative counsel or finds some other means to resolve the conflict. The solution has to fit the problem,
and the same solution may not be appropriate in every case.

67 In the instant case, Indalex's fiduciary obligations as plan administrator did in fact conflict with management
decisions that needed to be taken in the best interests of the corporation. Indalex had a number of responsibilities as plan
administrator. For example, s. 56(1) of the PBA required it to ensure that contributions were paid when due. Section 56(2)
required that it notify the Superintendent if contributions were not paid when due. It was also up to Indalex under s. 59
to commence proceedings to obtain payment of contributions that were due but not paid. Indalex, as an employer, paid
all the contributions that were due. However, its insolvency put contributions that had accrued to the date of the wind
up at risk. In an insolvency context, the administrator's claim for contributions that have accrued is a provable claim.

68  In the context of this case, the fact that Indalex, as plan administrator, might have to claim accrued contributions
from itself means that it would have to simultaneously adopt conflicting positions on whether contributions had accrued
as of the date of liquidation and whether a deemed trust had arisen in respect of wind-up deficiencies. This is indicative
of a clear conflict between Indalex's interests and those of the Plan Members. As soon as it saw, or ought to have seen, a
potential for conflict, Indalex should have taken steps to ensure that the interests of the Plan Members were protected. It
did not do so. On the contrary, it contested the position the Plan Members advanced. At the very least, Indalex breached
its duty to avoid conflicts of interest (s. 22(4), PBA).

69  Since the Plan Members seek an equitable remedy, it is important to identify the point at which Indalex should
have moved to ensure that their interests were safeguarded. Before doing so, I would stress that factual contexts are
needed to analyse conflicts between interests, and that it is neither necessary nor useful to attempt to map out all the
situations in which conflicts may arise.

70  AsImentioned above, insolvency puts the employer's contributions at risk. This does not mean that the decision to
commence insolvency proceedings entails on its own a breach of a fiduciary obligation. The commencement of insolvency
proceedings in this case on April 3, 2009 in an emergency situation was explained by Timothy R. J. Stubbs, the then-
president of Indalex. The company was in default to its lender, it faced legal proceedings for unpaid bills, it had received a
termination notice effective April 6 from its insurers, and suppliers had stopped supplying on credit. These circumstances
called for urgent action by Indalex lest a creditor start bankruptcy proceedings and in so doing jeopardize ongoing
operations and jobs. Several facts lead me to conclude that the stay sought in this case did not, in and of itself, put
Indalex in a conflict of interest.

71  First, a stay operates only to freeze the parties' rights. In most cases, stays are obtained ex parte. One of the reasons
for refraining from giving notice of the initial stay motion is to avert a situation in which creditors race to court to secure
benefits that they would not enjoy in insolvency. Subjecting as many creditors as possible to a single process is seen as
a way to treat all of them more equitably. In this context, plan members are placed on the same footing as the other
creditors and have no special entitlement to notice. Second, one of the conclusions of the order Indalex sought was that
it was to be served on all creditors, with a few exceptions, within 10 days. The notice allowed any interested party to
apply to vary the order. Third, Indalex was permitted to pay all pension benefits. Although the order excluded special
solvency payments, no ruling was made at that point on the merits of the creditors' competing claims, and a stay gave
the Plan Members the possibility of presenting their arguments on the deemed trust rather than losing it altogether as
a result of a bankruptcy proceeding, which was the alternative.
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72 Whereas the stay itself did not put Indalex in a conflict of interest, the proceedings that followed had adverse
consequences. On April 8, 2009, Indalex brought a motion to amend and restate the initial order in order to apply for
DIP financing. This motion had been foreseen. Mr. Stubbs had mentioned in the affidavit he signed in support of the
initial order that the lenders had agreed to extend their financing, but that Indalex would be in need of authorization
in order to secure financing to continue its operations. However, the initial order had not yet been served on the Plan
Members as of April 8. Short notice of the motion was given to the USW rather than to all the individual Plan Members,
but the USW did not appear. The Plan Members were quite simply not represented on the motion to amend the initial
stay order requesting authorization to grant the DIP charge.

73  In seeking to have a court approve a form of financing by which one creditor was granted priority over all other
creditors, Indalex was asking the CCAA court to override the Plan Members' priority. This was a case in which Indalex's
directors permitted the corporation's best interests to be put ahead of those of the Plan Members. The directors may
have fulfilled their fiduciary duty to Indalex, but they placed Indalex in the position of failing to fulfil its obligations as
plan administrator. The corporation's interest was to seek the best possible avenue to survive in an insolvency context.
The pursuit of this interest was not compatible with the plan administrator's duty to the Plan Members to ensure that
all contributions were paid into the funds. In the context of this case, the plan administrator's duty to the Plan Members
meant, in particular, that it should at least have given them the opportunity to present their arguments. This duty meant,
at the very least, that they were entitled to reasonable notice of the DIP financing motion. The terms of that motion,
presented without appropriate notice, conflicted with the interests of the Plan Members. Because Indalex supported the
motion asking that a priority be granted to its lender, it could not at the same time argue for a priority based on the
deemed trust.

74 The Court of Appeal found a number of other breaches. I agree with Cromwell J. that none of the subsequent
proceedings had a negative impact on the Plan Members' rights. The events that occurred, in particular the second DIP
financing motion and the sale process, were predictable and, in a way, typical of reorganizations. Notice was given in all
cases. The Plan Members were represented by able counsel. More importantly, the court ordered that funds be reserved
and that a full hearing be held to argue the issues.

75  The Monitor and George Miller, Indalex U.S.'s trustee in bankruptcy, argue that the Plan Members should have
appealed the Amended Initial Order authorizing the DIP charge, and were precluded from subsequently arguing that
their claim ranked in priority to that of the DIP lenders. They take the position that the collateral attack doctrine bars
the Plan Members from challenging the DIP financing order. This argument is not convincing. The Plan Members did
not receive notice of the motion to approve the DIP financing. Counsel for the Executive Plan's members presented the
argument of that plan's members at the first opportunity and repeated it each time he had an occasion to do so. The
only time he withdrew their opposition was at the hearing of the motion for authorization to increase the DIP loan
amount after being told that the only purpose of the motion was to increase the amount of the authorized loan. The
CCAA judge set a hearing date for the very purpose of presenting the arguments that Indalex, as plan administrator,
could have presented when it requested the amendment to the initial order. It cannot now be argued, therefore, that the
Plan Members are barred from defending their interests by the collateral attack doctrine.

D. Would an Equitable Remedy Be Appropriate in the Circumstances?

76  The definition of "secured creditor" in s. 2 of the CCAA includes a trust in respect of the debtor's property. The
Amended Initial Order (at para. 45) provided that the DIP lenders' claims ranked in priority to all trusts, "statutory or
otherwise". Indalex U.S. was subrogated to the DIP lenders' claim by operation of the guarantee in the DIP lending
agreement.

77 Counsel for the Executive Plan's members argues that the doctrine of equitable subordination should apply to
subordinate Indalex U.S.'s subrogated claim to those of the Plan Members. This Court discussed the doctrine of equitable
subordination in Canada Deposit Insurance Corp. v. Canadian Commercial Bank, [1992] 3 S.C.R. 558 (S.C.C.), but did
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not endorse it, leaving it for future determination (p. 609). I do not need to endorse it here either. Suffice to say that
there is no evidence that the lenders committed a wrong or that they engaged in inequitable conduct, and no party has
contested the validity of Indalex U.S.'s payment of the US$10 million shortfall.

78  This leaves the constructive trust remedy ordered by the Court of Appeal. It is settled law that proprietary remedies
are generally awarded only with respect to property that is directly related to a wrong or that can be traced to such
property. I agree with my colleague Cromwell J. that this condition is not met in the case at bar. I adopt his reasoning
on this issue.

79  Moreover, I am of the view that it was unreasonable for the Court of Appeal to reorder the priorities in this case.
The breach of fiduciary duty identified in this case is, in substance, the lack of notice. Since the Plan Members were
allowed to fully argue their case at a hearing specifically held to adjudicate their rights, the CCAA court was in a position
to fully appreciate the parties' positions.

80 It is difficult to see what gains the Plan Members would have secured had they received notice of the motion
that resulted in the Amended Initial Order. The CCAA4 judge made it clear, and his finding is supported by logic, that
there was no alternative to the DIP loan that would allow for the sale of the assets on a going-concern basis. The Plan
Members presented no evidence to the contrary. They rely on conjecture alone. The Plan Members invoke other cases
in which notice was given to plan members and in which the members were able to fully argue their positions. However,
in none of those cases were plan members able to secure any additional benefits. Furthermore, the Plan Members were
allowed to fully argue their case. As a result, even though Indalex breached its fiduciary duty to notify the Plan Members
of the motion that resulted in the Amended Initial Order, their claim remains subordinate to that of Indalex U.S.

IV. Conclusion

81 There are good reasons for giving special protection to members of pension plans in insolvency proceedings.
Parliament considered doing so before enacting the most recent amendments to the CCAA, but chose not to (4n Act
to amend the Bankruptcy and Insolvency Act, the Companies' Creditors Arrangement Act, the Wage Earner Protection
Program Act and chapter 47 of the Statutes of Canada, 2005, S.C. 2007, c. 36, in force September 18, 2009, SI/2009-68;
see also Bill C-501, An Act to amend the Bankruptcy and Insolvency Act and other Acts (pension protection), 3rd Sess.,
40th Parl., March 24, 2010 (subsequently amended by the Standing Committee on Industry, Science and Technology,
March 1, 2011)). A report of the Standing Senate Committee on Banking, Trade and Commerce gave the following
reasons for this choice:

Although the Committee recognizes the vulnerability of current pensioners, we do not believe that changes to
the BIA regarding pension claims should be made at this time. Current pensioners can also access retirement
benefits from the Canada/Quebec Pension Plan, and the Old Age Security and Guaranteed Income Supplement
programs, and may have private savings and Registered Retirement Savings Plans that can provide income for
them in retirement. The desire expressed by some of our witnesses for greater protection for pensioners and for
employees currently participating in an occupational pension plan must be balanced against the interests of others.
As we noted earlier, insolvency — at its essence — is characterized by insufficient assets to satisfy everyone, and
choices must be made.

The Committee believes that granting the pension protection sought by some of the witnesses would be sufficiently
unfair to other stakeholders that we cannot recommend the changes requested. For example, we feel that super
priority status could unnecessarily reduce the moneys available for distribution to creditors. In turn, credit
availability and the cost of credit could be negatively affected, and all those seeking credit in Canada would be
disadvantaged. Debtors and Creditors Sharing the Burden: A Review of the Bankruptcy and Insolvency Act and the
Companies' Creditors Arrangement Act (2003), at p. 98; see also p. 88.)
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82  In an insolvency process, a CCAA court must consider the employer's fiduciary obligations to plan members as
their plan administrator. It must grant a remedy where appropriate. However, courts should not use equity to do what
they wish Parliament had done through legislation.

83  In view of the fact that the Plan Members were successful on the deemed trust and fiduciary duty issues, I would
not order costs against them either in the Court of Appeal or in this Court.

84 I would therefore allow the main appeals without costs in this Court, set aside the orders made by the Court of
Appeal, except with respect to orders contained in paras. 9 and 10 of the judgment of the Court of Appeal in the former
executive members' appeal and restore the orders of Campbell J. dated February 18, 2010. I would dismiss USW's costs
appeal without costs.

Cromwell J.:
I. Introduction

85  When a business becomes insolvent, many interests are at risk. Creditors may not be able to recover their debts,
investors may lose their investments and employees may lose their jobs. If the business is the sponsor of an employee
pension plan, the benefits promised by the plan are not immune from that risk. The circumstances leading to these
appeals show how that risk can materialize. Pension plans and creditors find themselves in a zero-sum game with not
enough money to go around. At a very general level, this case raises the issue of how the law balances the interests of
pension plan beneficiaries with those of other creditors.

86 Indalex Limited, the sponsor and administrator of employee pension plans, became insolvent and sought protection
from its creditors under the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"). Although all
current contributions were up to date, the company's pension plans did not have sufficient assets to fulfill the pension
promises made to their members. In a series of court-sanctioned steps, which were judged to be in the best interests of
all stakeholders, the company borrowed a great deal of money to allow it to continue to operate. The parties injecting
the operating money were given a super priority over the claims by other creditors. When the business was sold, thereby
preserving hundreds of jobs, there was a shortfall between the sale proceeds and the debt. The pension plan beneficiaries
thus found themselves in a dispute about the priority of their claims. The appellant, Sun Indalex Finance LLC, claimed
it had priority by virtue of the super priority granted in the CCAA proceedings. The trustee in bankruptcy of the U.S.
Debtors (George Miller) and the Monitor (FTI Consulting) joined in the appeal. The plan beneficiaries claimed that
they had priority by virtue of a statutory deemed trust under the Pension Benefits Act, R.S.0. 1990, c. P.8 ("PBA"), and
a constructive trust arising from the company's alleged breaches of fiduciary duty.

87  The Ontario Court of Appeal sided with the plan beneficiaries and Sun Indalex, the trustee in bankruptcy and the
Monitor all appeal. The specific legal points in issue are:

A. Did the Court of Appeal err in finding that the statutory deemed trust provided for in s. 57(4) of the PBA applied
to the salaried plan's wind-up deficiency?

B. Did the Court of Appeal err in finding that Indalex breached the fiduciary duties it owed to the pension plan
beneficiaries as the plans' administrator and in imposing a constructive trust as a remedy?

C. Did the Court of Appeal err in concluding that the super priority granted in the CCA A4 proceedings did not have
priority by virtue of the doctrine of federal paramountcy?

D. Did the Court of Appeal err in its cost endorsement respecting the United Steelworkers ("USW")?

88 My view is that the deemed trust does not apply to the disputed funds, and even if it did, the super priority would
override it. I conclude that the corporation failed in its duty to the plan beneficiaries as their administrator and that
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the beneficiaries ought to have been afforded more procedural protections in the CCAA proceedings. However, I also
conclude that the Court of Appeal erred in using the equitable remedy of a constructive trust to defeat the super priority
ordered by the CCAA judge. I would therefore allow the main appeals.

I1. Facts and Proceedings Below
A. Overview

89 These appeals concern claims by pension fund members for amounts owed to them by the plans' sponsor and
administrator which became insolvent.

90  Indalex Limited is the parent company of three non-operating Canadian companies. I will refer to both Indalex
Limited individually and to the group of companies collectively as "Indalex", unless the context requires further clarity.
Indalex Limited is the wholly owned subsidiary of its U.S. parent, Indalex Holding Corp. which owned and conducted
related operations in the U.S. through its U.S. subsidiaries which I will refer to as the "U.S. debtors".

91 Inlate March and early April of 2009, Indalex and the U.S. debtors were insolvent and sought protection from their
creditors, the former under the Canadian CCAA, and the latter under the United States Bankruptcy Code, 11 U.S.C.,
Chapter 11. The dispute giving rise to these appeals concern the priority granted to lenders in the CCAA process for
funds advanced to Indalex and whether that priority overrides the claims of two of Indalex's pension plans for funds
owed to them.

92  Indalex was the sponsor and administrator of two registered pension plans relevant to these proceedings, one for
salaried employees and the other for executive employees. At the time of seeking CCAA protection, the salaried plan
was being wound up (with a wind-up date of December 31, 2006) and was estimated to have a wind-up deficiency (as of
the end of 2007) of roughly $2.252 million. The executive plan, while it was not being wound up, had been closed to new
members since 2005. It was estimated to have a deficiency of roughly $2.996 million on wind up. At the time the CCAA4
proceedings were started, all regular current service contributions had been made to both plans.

93  Shortly after Indalex received CCAA protection, the CCAA judge authorized the company to enter into debtor in
possession ("DIP") financing in order to allow it to continue to operate. The court granted the DIP lenders, a syndicate
of banks, a "super priority" over "all other security interests, trusts, liens, charges and encumbrances, statutory or
otherwise": initial order, at para. 35 (joint A.R., vol. I, at pp. 123-24). Repayment of these amounts was guaranteed by
the U.S. debtors.

94  Ultimately, with the approval of the CCAA court, Indalex sold its business; the purchaser did not assume pension
liabilities. A reserve fund was established by the CCA A Monitor to answer any outstanding claims. The proceeds of the
sale were not sufficient to pay back the DIP lenders and so the U.S. debtors, as guarantors, paid the shortfall and stepped
into the shoes of the DIP lenders in terms of priority.

95 The appellant Sun Indalex is a pre-CCAA secured creditor of both Indalex and the U.S. debtors. It claims the
reserve fund on the basis that the US$10.75 million paid by the guarantors would otherwise have been available to Sun
Indalex as a secured creditor of the U.S. debtors in the U.S. bankruptcy proceedings. The respondent plan beneficiaries
claim the reserve fund on the basis that they have a wind-up deficiency which is covered by a deemed trust created by s.
57(4) of the PBA. This deemed trust includes "an amount of money equal to employer contributions accrued to the date
of the wind up but not yet due under the plan or regulations" (s. 57(4)). They also claim the reserve fund on the basis of a
constructive trust arising from Indalex's failure to live up to its fiduciary duties as plan administrator.

96  The reserve fund is not sufficient to pay back both Sun Indalex and the pension plans and so the main question on
the main appeals is which of the creditors is entitled to priority for their respective claims.
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97 The judge at first instance rejected the plan beneficiaries’ deemed trust arguments and held that, with respect
to the wind-up deficiency, the plan beneficiaries were unsecured creditors, ranking behind those benefitting from the
"super priority" and secured creditors (2010 ONSC 1114, 79 C.C.P.B. 301 (Ont. S.C.J. [Commercial List])). The Court of
Appeal reversed this ruling and held that pension plan deficiencies were subject to deemed and constructive trusts which
had priority over the DIP financing and over other secured creditors (2011 ONCA 265, 104 O.R. (3d) 641 (Ont. C.A))).
Sun Indalex, the trustee in bankruptcy and the Monitor appeal.

B. Indalex's CCAA Proceedings
(1) The Initial Order (Joint A.R., vol. I, at p. 112)

98  Asnoted earlier, Indalex was in financial trouble and, on April 3, 2009, sought and obtained protection from its
creditors under the CCAA. The order (which I will refer to as the initial order) also contained directions for service on
creditors and others: paras. 39-41. The order also contained a so-called "comeback clause" allowing any interested party
to apply for a variation of the order, provided that that party served notice on any other party likely to be affected by
any such variation: para. 46. It is common ground that the plan beneficiaries did not receive notice of the application for
the initial order but the CCAA court nevertheless approved the method of and time for service. Full particulars of the
deficiencies in the pension plans were before the court in the motion material and the initial order addressed payment
of the employer's current service pension contributions.

(2) The DIP Order (Joint A.R., vol. I, at p. 129)

99 On April 8§, 2009, in what I will refer to as the DIP order, the CCAA judge, Morawetz J., authorized Indalex to
borrow funds pursuant to a DIP credit agreement. The judge ordered among many other things, the following:

* He approved abridged notice: para. 1;

* He allowed Indalex to continue making current service contributions to the pension plans, but not special
payments: paras. 7(a) and 9(b);

» He barred all proceedings against Indalex, except by consent of Indalex and the Monitor or leave of the court,
until May 1, 2009: para. 15;

* He granted the DIP lenders a so-called super priority:

THIS COURT ORDERS that each of the Administration Charge, the Directors' Charge and the DIP Lenders
Charge (all as constituted and defined herein) shall constitute a charge on the Property and such Charges shall
rank in priority to all other security interests, trust, liens, charges and encumbrances, statutory or otherwise
(collectively, "Encumbrances") in favour of any Person. [Emphasis added; para. 45.]

* He required Indalex to send notice of the order to all known creditors, other than employees and creditors to
which Indalex owed less than $5,000 and stated that Indalex and the Monitor were "at liberty" to serve the Initial
Order to interested parties: paras. 49-50.

100 In his endorsement for the DIP order, Morawetz J. found that "there is no other alternative available to the
Applicants [Indalex] for a going concern solution" and that DIP financing was necessary: (2009), 52 C.B.R. (5th) 61
(Ont. S.C.J. [Commercial List]), at para. 9(c). He noted that the Monitor in its report was of the view that approval of
the DIP agreement was both necessary and in the best interests of Indalex and its stakeholders, including its creditors,
employees, suppliers and customers: paras. 14-16.

101  The USW, which represented some of the members of the salaried plan, was served with notice of the motion that
led to the DIP order, but did not appear. Morawetz J. specifically ordered as follows with regard to service:
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THIS COURT ORDERS that the time for service of the Notice of Application and the Application Record is hereby
abridged so that this Application is properly returnable today and hereby dispenses with further service thereof.
[DIP order, at para. 1]

(3) The DIP Extension Order (Joint A.R., vol. I, at p. 156)

102 OnlJune 12,2009, Morawetz J. heard and granted an application by Indalex to allow them to borrow approximately
$5 million more from the DIP lenders, thus raising the allowed total to US$29.5 million.

103 Counsel for the former executives received the motion material the night before. Counsel for USW was also served
with notice. At the motion, the former executives (along with second priority secured noteholders) sought to "reserve
their rights with respect to the relief sought": 2009 CanLII 37906 [2009 CarswellOnt 4263 (Ont. S.C.J.)], at para. 4.
Morawetz J. wrote that any "reservation of rights" would create uncertainty for the DIP lenders with regard to priority,
and may prevent them from extending further advances. Moreover, the parties had presented no alternative to increased
DIP financing, which was both "necessary and appropriate” and would, it was to be hoped, "improve the position of
the stakeholders": paras. 5-9.

(4) The Bidding Order ((2009), 79 C.C.P.B. 101 (Ont. S.C.J. [Commercial List]))

104 On July 2, 2009, Indalex brought a motion for approval of proposed bidding procedures for Indalex's assets.
Morawetz J. decided that a stalking horse bid by SAPA Holding AB ("SAPA") for Indalex's assets could count as a
qualifying bid. Counsel on behalf of the members of the executive plan appeared, with the concern that "their position
and views have not been considered in this process": para. 8. In his decision, Morawetz J. decided that these arguments
could be dealt with later, at a sale approval motion: para. 10. The judge said:

The position facing the retirees is unfortunate. The retirees are currently not receiving what they bargained for.
However, reality cannot be ignored and the nature of the Applicants' insolvency is such that there are insufficient

assets to meet its liabilities. The retirees are not alone in this respect. The objective of these proceedings is to achieve

the best possible outcome for the stakeholders.

[Emphasis added; para. 9.]
(5) The Sale Approval Order (Joint A.R., vol. I, at p. 166)
105  On July 20, 2009, Indalex brought two motions before Campbell J.

106  The first motion sought approval for the sale of Indalex's assets as a going concern to SAPA. SAPA was not to
assume any pension liabilities. Campbell J. granted an order approving this sale.

107  The second motion sought approval for an interim distribution of the sale proceeds to the DIP lenders. Counsel on
behalf of the executive plan members and the USW, representing some of the salaried employees, objected to the planned
distribution of the sale proceeds on grounds that a statutory deemed trust applied to the deficiencies in their plans and
that Indalex had breached fiduciary duties that it owed to them. Campbell J. ordered the Monitor to pay the DIP agent
from the sale proceeds, but also ordered the Monitor to set up a reserve fund in an amount sufficient to answer, among
other things, the claims of the plan beneficiaries pending resolution of those matters. Campbell J. ordered that the U.S.
debtors be subrogated to the DIP lenders to the extent that the U.S. debtors were required under the guarantee to satisfy
the DIP lenders' claims: para. 14.

(6) The Sale and Distribution of Funds
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108  SAPA bought Indalex's assets on July 31, 2009. Taking the reserve fund into account, the sale did not produce
sufficient funds to repay the DIP lenders in full and so the U.S. debtors paid US$10,751,247 as guarantor to the DIP
lenders: C.A. reasons, at para. 65.

(7) The Order Under Appeal

109  On August 28, 2009, Campbell J. heard claims by the USW (appearing on behalf of some members of the salaried
plan) and counsel appearing on behalf of the executive plan members that the wind-up deficiency was subject to a deemed
trust. He rejected these claims in a written decision on February 18, 2010. He decided that the s. 57(4) PBA deemed trust
did not apply to wind-up deficiencies. The executive plan had not been wound up, and therefore there was no wind-up
deficiency to be the subject of the deemed trust. As for the salaried plan, Campbell J. held that the windup deficiency
was not an obligation that had "accrued to the date of the wind up" and as a result did not fall within the terms of the
s. 57(4) deemed trust.

110 Indalex had asked for the stay granted under the initial order to be lifted so that it could assign itself into
bankruptcy. Because he did not find a deemed trust, Campbell J. did not feel that he needed to decide on the motion
to lift the stay.

(8) The Decision of the Ontario Court of Appeal
111  The Ontario Court of Appeal allowed an appeal from the decision of Campbell J.

112 Writing for a unanimous panel, Gillese J.A. decided that the s. 57(4) deemed trust is applicable to wind-up
deficiencies. She took the view that s. 57(4)'s reference to "employer contributions accrued to the date of the wind up but
not yet due" included all amounts that the employer owed on the wind-up of its pension plan: para. 101. In particular, she
concluded that the deemed trust applied to the wind-up deficiency in the salaried plan. Gillese J.A. declined, however,
to decide whether the deemed trust also applied to deficiencies in the executive plan, which had not been wound up by
the relevant date: paras. 110-12. A decision on this latter point was unnecessary given her finding on the applicability
of a constructive trust in this case.

113 Gillese J.A. found that the super priority provided for in the DIP order did not trump the deemed trust over
the salaried plan's wind-up deficiency. Morawetz J. had not "invoked" the issue of paramountcy or made an explicit
finding that the requirements of federal law required that the provincially created deemed trust must be overridden: paras.
178-79. Gillese J.A. also took the view that this Court's decision in Ted Leroy Trucking Ltd., Re, 2010 SCC 60, [2010]
3 S.C.R. 379 (S.C.C.), did not mean that provincially created priorities that would be ineffective under the Bankruptcy
and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA"), were also ineffective under the CCAA: paras. 185-96. The deemed trust
therefore ranked ahead of the DIP security.

114 Inaddition to her findings regarding deemed trusts, Gillese J.A. granted the plan beneficiaries a constructive trust
over the amount of the reserve fund on the ground that Indalex, as pension plan administrator, had breached fiduciary
duties that it owed to the plan beneficiaries during the CCAA proceedings.

115  She held that as a plan administrator who was also an employer, Indalex had fiduciary duties both to the plan
beneficiaries and to the corporation: para. 129. In her view, Indalex was subject to both sets of duties throughout the
CCAA proceedings and it had breached its duties to the plan beneficiaries in several ways. While Indalex had the right
to initiate CCAA proceedings, this action made the plan beneficiaries vulnerable and therefore triggered its fiduciary
obligations as plan administrator: paras. 132-33. Gillese J.A. enumerated the many ways in which she thought Indalex
subsequently failed as plan administrator: it did nothing in the CCA A4 proceedings to fund the deficit in the underfunded
plans; it applied for CCAA protection without notice to the beneficiaries; it obtained DIP financing on the condition
that DIP lenders be granted a super priority over "statutory trusts"; it obtained this financing without notice to the
plan beneficiaries; it sold its assets knowing the purchaser was not taking over the plans; and it attempted to enter into
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voluntary bankruptcy, which would defeat any deemed trust claims the beneficiaries might have asserted: para. 139.
Gillese J.A. also noted that throughout the CCA A proceedings Indalex was in a conflict of interest because it was acting
for both the corporation and the beneficiaries.

116  Indalex's failure to live up to its fiduciary duties meant that the plan beneficiaries were entitled to a constructive
trust over the amount of the reserve fund: para. 204. Since the beneficiaries had been wronged by Indalex, and the U.S.
debtors were not, with respect to Indalex, an "arm's length innocent third party" the appropriate response was to grant
the beneficiaries a constructive trust: para. 204. Her conclusion on this point applied equally to the salaried and executive
plans.

II1. Analysis

A. First Issue: Did the Court of Appeal Err in Finding That the Deemed Statutory Trust Provided for in Section 57(4) of
the PBA Applied to the Salaried Plan's Wind-up Deficiency?

(1) Introduction

117  The main issue addressed here concerns whether the statutory deemed trust provided for in s. 57(4) of the PBA
applies to wind-up deficiencies, the payment of which is provided for in s. 75(1)(b).

118 The deemed trust created by s. 57(4) applies to "employer contributions accrued to the date of the wind-up but not
yet due under the plan or regulations”. Thus, to be subject to the deemed trust, the pension plan must be wound up and
the amounts in question must meet three requirements. They must be (1) "employer contributions", (2) "accrued to the
date of the wind-up" and (3) "not yet due". A wind-up deficiency arises "[w]here a pension plan is wound up": s. 75(1). I
agree with my colleagues that there can be no deemed trust for the executive plan, because that plan had not been wound
up at the relevant date. What follows, therefore, is relevant only to the salaried plan.

119  The wind-up deficiency payments are "employer contributions" which are "not yet due" as of the date of wind-up
within the meaning of the PBA. The main issue before us, therefore, boils down to the narrow interpretative question of
whether the wind-up deficiency described in s. 75(1)(b) is "accrued to the date of the windup".

120 Campbell J. at first instance found that it was not, while the Court of Appeal reached the opposite conclusion.
In essence, the Court of Appeal reasoned that the deemed trust in s. 57(4) "applies to all employer contributions that
are required to be made pursuant to s. 75", that is, to "all amounts owed by the employer on the wind-up of its pension
plan": para. 101.

121 I respectfully disagree with the Court of Appeal's conclusion for three main reasons. First, the most plausible
grammatical and ordinary sense of the words "accrued to the date of the wind up" is that the amounts referred to are
precisely ascertained immediately before the effective date of the plan's wind-up. The wind-up deficiency only arises
upon wind-up and it is neither ascertained nor ascertainable on the date fixed for wind-up. Second, the broader statutory
context reinforces this view: the language of the deemed trusts in s. 57(3) and (4) is virtually exactly repeated in s. 75(1)
(a), suggesting that both deemed trusts refer to the liability on wind-up referred to in s. 75(1)(a) and not to the further
and distinct wind-up deficiency liability created under s. 75(1)(b). Finally, the legislative evolution and history of these
provisions show, in my view, that the legislature never intended to include the wind-up deficiency in a statutory deemed
trust.

122 Before turning to the precise interpretative issue, it will be helpful to provide some context about the employer's
wind-up obligations and the deemed trust provisions that are the subject of this dispute.

(2) Employer Obligations on Wind Up
123 A "wind up" means that the plan is terminated and the plan assets are distributed: see PBA, s. 1(1), definition of

"wind up". The employer's liability on wind-up consists of two main components. The first is provided for in s. 75(1)(a)
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and includes "an amount equal to the total of all payments that, under this Act, the regulations and the pension plan,
are due or that have accrued and that have not been paid into the pension fund". This liability applies to contributions
that were due as at the wind-up date but does not include payments required by s. 75(1)(b) that arise as a result of the
wind up: A. N. Kaplan, Pension Law (2006), at pp. 541-42. This second liability is known as the wind-up deficiency
amount. The employer must pay all additional sums to the extent that the assets of the pension fund are insufficient to
cover the value of all immediately vested and accelerated benefits and grow-in benefits: Kaplan, at p. 542. Without going
into detail, there are certain statutory benefits that may arise only on wind-up, such as certain benefit enhancements and
the potential for acceleration of pension entitlements. Thus, wind-up will usually result in additional employer liabilities
over and above those arising from the obligation to pay all benefits provided for in the plan itself: see, e.g., ss. 73 and
74; Kaplan, at p. 542. As the Court of Appeal concluded, the payments provided for under s. 75(1)(a) are those which
the employer had to make while the plan was ongoing, while s. 75(1)(b) refers to the employer's obligation to make up
for any wind-up deficiency: paras. 90-91.

124 For convenience, the provision as it then stood is set out here.
75. (1) Where a pension plan is wound up in whole or in part, the employer shall pay into the pension fund,

(a) an amount equal to the total of all payments that, under this Act, the regulations and the pension plan, are
due or that have accrued and that have not been paid into the pension fund; and

(b) an amount equal to the amount by which,

(1) the value of the pension benefits under the pension plan that would be guaranteed by the Guarantee
Fund under this Act and the regulations if the Superintendent declares that the Guarantee Fund applies
to the pension plan,

(i1) the value of the pension benefits accrued with respect to employment in Ontario vested under the
pension plan, and

(iii) the value of benefits accrued with respect to employment in Ontario resulting from the application of
subsection 39 (3) (50 per cent rule) and section 74,

exceed the value of the assets of the pension fund allocated as prescribed for payment of pension benefits
accrued with respect to employment in Ontario.

125  While a wind up is effective as of a fixed date, a wind up is nonetheless best thought of not simply as a moment
or a single event, but as a process. It begins by a triggering event and continues until all of the plan assets have been
distributed. To oversimplify somewhat, the wind-up process involves the following components.

126 The assets and liabilities of the plan as of the wind-up date must be determined. As noted earlier, the precise
extent of the liability, while fixed as of that date, will not be ascertained or ascertainable on that date. The extent of the
liability may depend on choices open to plan beneficiaries under the plan and on the exercise by them of certain statutory
rights beyond the options that would otherwise have been available under the plan itself. The plan members must be
notified of the wind-up and have their entitlements and options set out for them and given an opportunity to make their
choices. The plan administrator must file a wind-up report which includes a statement of the plan's assets and liabilities,
the benefits payable under the terms of the plan, and the method of allocating and distributing the assets including the
priorities for the payment of benefits: PBA, s. 70(1), and R.R.O. 1990, Reg. 909, s. 29 (the "PBA Regulations").

127  Benefits to members may take the form of "cash refunds, immediate or deferred annuities, transfers to registered
retirement saving plans, [etc.] ... In principle, the value of these benefits is the present value of the benefits accrued to the
date of plan termination": The Mercer Pension Manual (loose-leaf), vol. 1, at p. 10-41. That present value is an actuarial
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calculation performed on the basis of various assumptions including assumptions about investment return, mortality
and so forth.

128 If, when the assets and liabilities are calculated, the assets are insufficient to satisfy the liabilities, the employer
(i.e. the plan sponsor) must make up for any wind-up deficiency: PBA, s. 75(1)(b). An employer can elect to space these
payments out over the course of five years: PBA Regulations, s. 31(2). Because these payments are based on the extent
to which there is a deficit between assets in the pension plan and the benefits owed to beneficiaries, their amount varies
with the market and other assumed elements of the calculation over the course of the permitted five years.

129  To take the salaried plan as an example, at the time of wind-up, all regular current service contributions had been
made: C.A. reasons, at para. 33. The wind-up deficiency was initially estimated to be $1,655,200. Indalex made special
wind-up payments of $709,013 in 2007 and $875,313 in 2008, but as of December 31, 2008, the wind-up deficiency was
$1,795,600 — i.e. higher than it had been two years before, notwithstanding that payments of roughly $1.6 million had
been made: C.A. reasons, at para. 32. Indalex made another payment of $601,000 in April 2009: C.A. reasons, at para. 32.

(3) The Deemed Trust Provisions

130 The PBA contains provisions whose purpose is to exempt money owing to a pension plan, and which is held
or owing by the employer, from being seized or attached by the employer's other creditors: Kaplan, at p. 395. This is
accomplished by creating a "deemed trust" with respect to certain pension contributions such that these amounts are
held by the employer in trust for the employees or pension beneficiaries.

131  There are two deemed trusts that we must examine here, one relating to employer contributions that are due but
have not been paid and another relating to employer contributions accrued but not due. This second deemed trust is the
one in issue here, but it is important to understand how the two fit together.

132 The deemed trust relating to employer contributions "due and not paid" is found in s. 57(3). The PBA and
PBA regulations contain many provisions relating to contributions required by employers, the due dates for which are
specified. Briefly, the required contributions are these.

133 When a pension is ongoing, employers need to make regular current service cost contributions. These are made
monthly, within 30 days after the month to which they relate: PBA Regulations, s. 4(4)3. There are also special payments,
which relate to deficiencies between a pension plan's assets and liabilities. There are "going-concern" deficiencies
and "solvency" deficiencies, the distinction between which is unimportant for the purposes of these appeals. A plan
administrator must regularly file actuarial reports, which may disclose deficiencies: PBA Regulations, s. 14. Where there
is a going-concern deficiency the employer must make equal monthly payments over a 15-year period to rectify it: PBA
Regulations, s. 5(1)(b). Where there is a solvency deficiency, the employer must make equal monthly payments over a
five-year period to rectify it: PBA Regulations, s. 5(1)(e). Once these regular or special payments become due but have
not been paid, they are subject to the s. 57(3) deemed trust.

134 1 turn next to the s. 57(4) deemed trust, which gives rise to the question before us. The subsection provides that
"[w]here a pension plan is wound up ... an employer who is required to pay contributions to the pension fund shall be
deemed to hold in trust for the beneficiaries of the pension plan an amount of money equal to employer contributions
accrued to the date of the wind up but not yet due under the plan or regulations."

135 When a pension plan is wound up there will be an interrupted monthly payment period, which is sometimes referred
to as the stub period. During this stub period regular and special liabilities will have accrued but not yet become due.
Section 58(1) provides that money that an employer is required to pay "accrues on a daily basis". Because the amounts
referred to in s. 57(4) are not yet due, they are not covered by the s. 57(3) deemed trust, which applies only to payments
that are due. The two provisions, then, operate in tandem to create a trust over an employer's unfulfilled obligations,
which are "due and not paid" as well as those which have "accrued to the date of the wind up but [are] not yet due".
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(4) The Interpretative Approach

136 The issue we confront is one of statutory interpretation and the well-settled approach is that "the words of an
Act are to be read in their entire context and in their grammatical and ordinary sense harmoniously with the scheme
of the Act, the object of the Act, and the intention of Parliament": E. A. Driedger, Construction of Statutes (2nd ed.
1983), at p. 87; Bell ExpressVu Ltd. Partnership v. Rex, 2002 SCC 42, [2002] 2 S.C.R. 559 (S.C.C.), at para. 26. Taking
this approach it is clear to me that the sponsor's obligation to pay a wind-up deficiency is not covered by the statutory
deemed trust provided for in s. 57(4) of the PBA. In my view, the deficiency neither "accrued", nor did it arise within the
period referred to by the words "to the date of the wind up".

(a) Grammatical and Ordinary Sense of the Words "Accrued' and "to the Date of the Wind Up"

137  The Court of Appeal failed to take sufficient account of the ordinary and grammatical meaning of the text of
the provisions. It held that "the deemed trust in s. 57(4) applies to all employer contributions that are required to be made
pursuant to s. 75": para. 101 (emphasis added). However, the plain words of the section show that this conclusion is
erroneous. Section 75(1)(a) refers to liability for employer contributions that "are due ... and that have not been paid".
These amounts are thus not included in the s. 57(4) deemed trust, because it addresses only amounts that have "accrued
to the date of the wind up but [are] not yet due". Amounts "due" are covered by the s. 57(3) deemed trust and not, as the
Court of Appeal concluded by the deemed trust created by s. 57(4). The Court of Appeal therefore erred in finding, in
effect, that amounts which "are due" could be included in a deemed trust covering amounts "not yet due".

138 Inmy view, the most plausible grammatical and ordinary sense of the phrase "accrued to the date of the wind up"
in s. 57(4) is that it refers to the sums that are ascertained immediately before the effective wind-up date of the plan.

139 In the context of s. 57(4), the grammatical and ordinary sense of the term "accrued" is that the amount of
the obligation is "fully constituted" and "ascertained" although it may not yet be payable. The amount of the wind-up
deficiency is not fully constituted or ascertained (or even ascertainable) before or even on the date fixed for wind up and
therefore cannot fall under s. 57(4).

140  Of course, the meaning of the word "accrued" may vary with context. In general, when the term "accrued" is used
in relation to legal rights, its common meaning is that the right has become fully constituted even though the monetary
implications of its enforcement are not yet known or knowable. Thus, we speak of the "accrual” of a cause of action in
tort when all of the elements of the cause of action come into existence, even though the extent of the damage may well
not be known or knowable at that time: see, e.g., Ryan v. Moore, 2005 SCC 38, [2005] 2 S.C.R. 53 (S.C.C.). However,
when the term is used in relation to a sum of money, it will generally refer to an amount that is at the present time either
quantified or exactly quantifiable but which may or may not be due.

141 In some contexts, a liability is said to accrue when it becomes due. An accrued liability is said to be "properly
chargeable" or "owing on a given day" or "completely constituted": see, e.g., Black's Law Dictionary (9th ed. 2009), at
p. 997, "accrued liability"; D.A. Dukelow, The Dictionary of Canadian Law (4th ed. 2011), at p. 13, "accrued liability";
Ontario Hydro-Electric Power Commission v. Albright (1922), 64 S.C.R. 306 (S.C.C.).

142 In other contexts, an amount which has accrued may not yet be due. For example, we speak of "accrued interest"
meaning a precise, quantified amount of interest that has been earned but may not yet be payable. The term "accrual” is
used in the same way in "accrual accounting". In accrual method accounting, "transactions that give rise to revenue or
costs are recognized in the accounts when they are earned and incurred respectively": B. J. Arnold, Timing and Income
Taxation: The Principles of Income Measurement for Tax Purposes (1983), at p. 44. Revenue is earned when the recipient
"substantially completes performance of everything he or she is required to do as long as the amount due is ascertainable
and there is no uncertainty about its collection": P. W. Hogg, J. E. Magee and J. Li, Principles of Canadian Income Tax
Law (7th ed., 2010), at s. 6.5(b); see also Canadian Institute of Chartered Accountants, CICA Handbook — Accounting,
Part I1, s. 1000, at paras. 41-44. In this context, the amount must be ascertained at the time of accrual.
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143 The Hydro-Electric Power Commission case offers a helpful definition of the word "accrued" in this sense. On
a sale of shares, the vendor undertook to provide on completion "a sum estimated by him to be equal to sinking fund
payments [on the bonds and debentures] which shall have accrued but shall not be due at the time for completion": p. 344
(emphasis added). The bonds and debentures required the company to pay on July 1 of each year a fixed sum for each
electrical horsepower sold and paid for during the preceding calendar year. A dispute arose as to what amounts were
payable in this respect on completion. Duff J. held that in this context accrued meant "completely constituted", referring
to this as a "well recognized usage": p. 312. He went on:

Where ... a lump sum is made payable on a specified date and where, having regard to the purposes of the payment
or to the terms of the instrument, this sum must be considered to be made up of an accumulation of sums in respect
of which the right to receive payment is completely constituted before the date fixed for payment, then it is quite
within the settled usage of lawyers to describe each of such accumulated parts as a sum accrued or accrued due
before the date of payment: p. 316.

Thus, at every point at which a liability to pay a fixed sum arose under the terms of the contract, that liability accrued. It
was fully constituted even though not yet due because the obligation to make the payment was in the future. In reaching
this conclusion, Duff J. noted that the bonds and debentures used the word "accrued" in contrast to "due" and that this
strengthened the interpretation of "accrued" as an obligation fully constituted but not yet payable. Similarly in s. 57(4),
the word "accrued" is used in contrast to the word "due".

144  Given my understanding of the ordinary meaning of the word "accrued", I must respectfully disagree with my
colleague, Justice Deschamps' position that the wind-up deficiency can be said to have "accrued" to the date of wind
up. In her view, "[s]ince the employees cease to accumulate entitlements when the plan is wound up, the entitlements
that are used to calculate the contributions have all been accumulated before the wind-up date" (para. 34) and "no new
liabilities accrue at the time of or after the wind up" (para. 36). My colleague maintains that "[t]he fact that the precise
amount of the contribution is not determined as of the time of the wind up does not make it a contingent contribution
that cannot have accrued for accounting purposes” (para. 37 referring to Canadian Pacific Ltd. v. Ontario ( Minister of
Revenue) (1998), 41 O.R. (3d) 606 (Ont. C.A))).

145  Icannot agree that no new liability accrues on or after the wind up. As discussed in more detail earlier, the wind-
up deficiency in s. 75(1)(b) is made up of the difference between the plan's assets and liabilities calculated as of the date
of wind up. On wind up, the PBA accords statutory entitlements and protections to employees that would not otherwise
be available: Kaplan, at p. 532. Wind up therefore gives rise to new liabilities. In particular, on wind up, and only on
wind up, plan beneficiaries are entitled, under s. 74, to make elections regarding the payment of their benefits. The
plan's liabilities cannot be determined until those elections are made. Contrary to what my colleague Justice Deschamps
suggests, the extent of the wind-up deficiency depends on employee rights that arise only upon wind up and with respect
to which employees make elections only after wind up.

146 Moreover, the wind-up deficiency will vary after wind up because the amount of money necessary to provide
for the payment of the plan sponsor's liabilities will vary with the market. Section 31 of the PBA Regulations allows
s. 75 payments to be spaced out over the course of five years. As we have seen, the amount of the wind-up deficiency
will fluctuate over this period (I set out earlier how this amount in fact fluctuated markedly in the case of the salaried
plan in issue here). Thus, while estimates are periodically made and reported after the wind up to determine how much
the employer needs to pay, the precise amount of the wind-up deficiency is not ascertained or ascertainable on the date
of the wind up.

147 I turn next to the ordinary and grammatical sense of the words "to the date of the wind up" in s. 57(4). In my
view, these words indicate that only those contributions that accrue before the date of wind up, and not those amounts
the liability for which arises only on the day of wind up — that is, the wind-up deficiency — are included.
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148  Where the legislature intends to include the date of wind up, it has used suitable language to effect that purpose.
For example, the English version of a provision amending the PBA in 2010 (c. 24, s. 21(2)), s. 68(2)(c), indicates which
trade unions are entitled to notice of the wind up:

(2) If the employer or the administrator, as the case may be, intends to wind up the pension plan, the administrator
shall give written notice of the intended wind up to,

(c) each trade union that represents members of the pension plan or that, on the date of the wind up, represented

the members, former members or retired members of the pension plan;

"non

In contrast to the phrase "to the date of wind up", "on the date of wind up" clearly includes the date of wind up. (The
French version does not indicate a different intention.) Similarly, s. 70(6), which formed part of the PBA until 2012 (rep.
S.0. 2010, ¢. 9, s. 52(5)), read as follows:

(6) On the partial wind up of a pension plan, members, former members and other persons entitled to benefits under
the pension plan shall have rights and benefits that are not less than the rights and benefits they would have on a
full wind up of the pension plan on the effective date of the partial wind up.

The words "on the effective date of the partial wind up" indicate that the members are entitled to those benefits from
the date of the partial wind up, in the sense that members can claim their benefits beginning on the date of the wind
up itself. This is how the legislature expresses itself when it wants to speak of a period of time including a specific date.
By comparison, "to the date of the wind up" is devoid of language that would include the actual date of wind up. This
conclusion is further supported by the structure of the PBA and its legislative history and evolution, to which T will
turn shortly.

149 To sum up with respect to the ordinary and grammatical meaning of the phrase "accrued to the date of the
wind up", the most plausible ordinary and grammatical meaning is that such amounts are fully constituted and precisely
ascertained immediately before the date fixed as the date of wind up. Thus, according to the ordinary and grammatical
meaning of the words, the wind-up deficiency obligation set out in s. 75(1)(b) has not "accrued to the date of the wind
up" as required by s. 57(4). Moreover, the liability for the wind-up deficiency arises where a pension plan is wound up
(s. 75(1)(b)) and so it cannot be a liability that "accrued to the date of the wind up" (s. 57(4)).

(b) The Scheme of the Act

150 As discussed earlier, s. 57 establishes deemed trusts over funds which must be contributed to a pension plan,
including the one in s. 57(4), which is at issue here. It is helpful to consider these deemed trusts in the context of the
obligations to pay funds which give rise to them. Specifically, the relationship between the deemed trust provisions in s.
57(3) and (4), on one hand, and s. 75(1), which sets out liabilities on wind up on the other. According to my colleague
Justice Deschamps, s. 75(1) "elegantly parallels the wind-up deemed trust provision" (para. 42) such that the deemed
trusts must include the wind-up deficiency. I disagree. In my view, the deemed trusts parallel only s. 75(1)(a), which does
not relate to the wind-up deficiency. The correspondence between the deemed trusts and s. 75(1)(a), and the absence
of any such correspondence with s. 75(1)(b), makes it clear that the wind-up deficiency is not covered by the deemed
trust provisions.

151 T would recall here the difference between the deemed trusts created by s. 57(3) and (4). While a plan is ongoing,
there may be payments which the employer is required to, but has failed to make. The s. 57(3) trust applies to these
payments because they are "due and not paid'. When a plan is wound up, however, there will be payments that are
outstanding in the sense that they are fully constituted, but not yet due. This occurs with respect to the so-called stub
period referred to earlier. During this stub period, regular and special liabilities will accrue on a daily basis, as provided
for in s. 58(1), but may not be due at the time of wind up. While s. 57(3) cannot apply to these payments because they
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are not yet due, the deemed trust under s. 57(4) applies to these payments because liability for them has "accrued to the
date of the wind up" and they are "not yet due".

152 The important point is how these two deemed trust provisions relate to the wind-up liabilities as described in
ss. 75(1)(a) and 75(1)(b). The two paragraphs refer to sums of money that are different in kind: while s. 75(1)(a) refers
to liabilities that accrue before wind up and that are created elsewhere in the Act, s. 75(1)(b) creates a completely new
liability that comes into existence only once the plan is wound up. There is no dispute, as I understand it, that these two
paragraphs refer to different liabilities and that it is the liability described in s. 75(1)(b) that is the wind-up deficiency in
issue here. The parties do not dispute that s. 75(1)(a) does not include wind-up deficiency payments.

153 It is striking how closely the text of s. 75(1)(a) — which does not relate to the wind-up deficiency — tracks the
language of the deemed trust provisions in s. 57(3) and (4). As noted, s. 57(3) deals with "employer contributions due and
not paid", while s. 57(4) deals with "employer contributions accrued to the date of the wind up but not yet due." Section
75(1)(a) includes both of these types of employer contributions. It refers to "payments that ... are due ... and that have
not been paid" (i.e. subject to the deemed trust under s. 57(3)) or that have "accrued and that have not been paid" (i.e.
subject to the deemed trust under s. 57(4) to the extent that these payments accrued to the date of wind up). This very
close tracking of the language between s. 57(3) and (4) on the one hand and s. 75(1)(a) on the other, and the absence of
any correspondence between the language of these deemed trust provisions with s. 75(1)(b), suggests that the s. 57(3) and
(4) deemed trusts refer to the liability described in s. 75(1)(a) and not to the wind-up deficiency created by s. 75(1)(b).
It is difficult to understand why, if the intention had been for s. 57(4) to capture the windup deficiency liability under
s. 75(1)(b), the legislature would have so closely tracked the language of s. 75(1)(a) alone in creating the deemed trusts.
Thus, in my respectful view, the elegant parallel to which my colleague, Justice Deschamps refers exists only between the
deemed trust and s. 75(1)(a), and not between the deemed trust and the wind-up deficiency.

154 Iconclude that the scheme of the PBA reinforces my conclusion that the ordinary grammatical sense of the words
in s. 57(4) does not extend to the wind-up deficiency provided for in s. 75(1)(b).

(c) Legislative History and Evolution

155 Legislative history and evolution may form an important part of the overall context within which a provision
should be interpreted. Legislative evolution refers to the various formulations of the provision while legislative history
refers to evidence about the provision's conception, preparation and enactment: see, e.g., Canada ( Attorney General) v.
Mowat, 2011 SCC 53, [2011] 3 S.C.R. 471 (S.C.C.), at para. 43.

156  Both the legislative evolution and history of the PBA show that it was never the legislature's intention to include
the wind-up deficiency in the deemed trust. The evolution and history of the PBA are rather intricate and sometimes
difficult to follow so I will review them briefly here before delving into a more detailed analysis.

157 The deemed trust was first introduced into the PBA in 1973. At that time, it covered employee contributions
held by the employer and employer contributions that were due but not paid. In 1980, the PBA was amended so that the
deemed trust was expanded to include employer contributions whether they were due or not. Also, new provisions were
added allowing for employee elections and requiring additional payments by the employer where a plan was wound up.
The 1980 amendments gave rise to confusion on two fronts: first, it was unclear whether the payments that were required
on wind up were subject to the deemed trust; second, it was unclear whether a lien over some employer contributions
covered the same amount as the deemed trust. In 1983, both these points were clarified. The sections were reworded and
rearranged to make it clear that the wind-up deficiency was distinct from the amounts covered by the deemed trust, and
that the lien and the deemed trust covered the same amount. A statement by the responsible Minister in 1982 confirms
that the deemed trusts were never intended to cover the wind-up deficiency.

158 My colleague, Justice Deschamps maintains that this history suggests an evolution in the intention of the legislature
from protecting "only the service contributions that were due ... to all amounts due and accrued upon wind up" (para.
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42). I respectfully disagree. In my view, the history and evolution of the PBA leading up to and including 1983 show that
the legislature never intended to include the windup deficiency in the deemed trust. Moreover, legislative evolution after
1983 confirms that this intention did not change.

(i) The Pension Benefits Amendment Act, 1973, S.0. 1973, c. 113

159  So far as I can determine, statutory deemed trusts were first introduced into the PBA by The Pension Benefits
Amendment Act, 1973, S.0. 1973, c. 113, s. 6. Those amendments created deemed trusts over two amounts: employee
pension contributions received by employers (s. 23a(1), similar to the deemed trust in the current s. 57(1)) and employer
contributions that had fallen due under the plan (s. 23a(3), similar to the current s. 57(3) deemed trust for employer
contributions "due and not paid"). The full text of these provisions and those referred to below, up to the current version
of the 1990 Act, are found in the Appendix.

(ii) The Pension Benefits Amendment Act, 1980, S.0. 1980, c. 80

160  Ontario undertook significant pension reform leading to The Pension Benefits Amendment Act, 1980, S.O. 1980,
c. 80; see Kaplan at pp. 54-56. I will concentrate on the deemed trust provisions and how they related to the liabilities
on wind up and, for ease of reference, I will refer to the sections as they were renumbered in the 1980 consolidation:
R.S.0. 1980, c. 373. The 1980 legislation expanded the deemed trust relating to employer contributions. Although far
from clear, the new provisions appear to have created a deemed trust and lien over the employer contributions whether
otherwise payable or not and calculated as if the plan had been wound up on the relevant date.

161 It was unclear after the reforms of 1980 whether the deemed trust applied to all employer contributions that arose
on wind up. According to s. 23(4), on any given date, the trust extended to an amount to be determined "as if the plan had
been wound up on that date". However, the provisions of the 1980 version of the Act did not explicitly state what such a
calculation would include. Under s. 21(2) of the 1980 statute, the employer was obligated to pay on wind up "all amounts
that would otherwise have been required to be paid to meet the tests for solvency ..., up to the date of such termination
or winding up". Under s. 32, however, the employer had to make a payment on wind up that was to be "[ijn addition" to
that due under s. 21(2). Whether the legislature intended that the trust should cover this latter payment was left unclear.

162 It was also unclear whether the lien applied to a different amount than was subject to the deemed trust. According
to s. 23(3), "the members have a lien upon the assets of the employer in such amount that in the ordinary course of
business would be entered into the books of account whether so entered or not". This comes in the middle of two portions
of the provision which explicitly refer to the deemed trust, but it is not clear whether the legislature intended to refer to
the same amount throughout the provision.

(iii) The Pension Benefits Amendment Act, 1983, S.0. 1983, c. 2

163 The 1983 amendments substantially clarified the scope of the deemed trust and lien for employer contributions.
They make clear that neither the deemed trust nor the lien applied to the wind-up deficiency; the responsible Minister
confirmed that this was the intention of the amendments.

164  The new provision was amended by s. 3 of the 1983 amendments and is found in s. 23(4) which provided:

(4) An employer who is required by a pension plan to contribute to the pension plan shall be deemed to hold in trust
for the members of the pension plan an amount of money equal to the total of,

(a) all moneys that the employer is required to pay into the pension plan to meet,

(1) the current service cost, and

(i1) the special payments prescribed by the regulations,
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that are due under the pension plan or the regulations and have not been paid into the pension plan; and

(b) where the pension plan is terminated or wound up, any other money that the employer is liable to pay under

clause 21 (2) (a).

Section 21(2)(a) provides that on wind up, the employers must pay an amount equal to the current service cost and the
special payments that "have accrued to and including the date of the termination winding up but, under the terms of the
pension plan or the regulations, are not due on that date"; the provision adds that these amounts shall be deemed to
accrue on a daily basis. These provisions make it clear that the s. 23(4) deemed trust applies only to the special payments
and current service costs that have accrued, on a daily basis, up to and including the date of wind up. The deemed trust
clearly does not extend to the wind-up deficiency.

165 The provision referring to the additional payments required on wind up also makes clear that those payments are
not within the scope of the deemed trust. These additional liabilities were described by s. 32, a provision very similar to
s. 75(1)(b). These amounts are first, the amount guaranteed by the Guarantee Fund and, second, the value of pension
benefits vested under the plan that exceed the value of the assets of the plan. Section 32(2) specifies that these amounts are
"in addition to the amounts that the employer is liable to pay under subsection 21(2)" (which are the payments comparable
to the current s. 75(1)(a) payments) and that only the latter fall within the deemed trust. The inevitable conclusion is that,
in 1983, the wind-up deficiency was not included in the scope of the deemed trust.

166 The 1983 amendments also clarified the scope of the lien. They indicated that the scope of the lien was identical
to the scope of the deemed trust. Section 23(5) specified that the lien extended only to the amounts that were deemed
to be held in trust under s. 23(4) (i.e. the current service costs and special payments that had accrued to and including the
date of the wind up but are not yet due).

167  This makes two things clear: that the lien covers the same amounts as the deemed trust, and that neither covers
the wind-up deficiency.

168 A brief, but significant piece of legislative history seems to me to dispel any possible doubt. In speaking at first
reading of the 1983 amendments, the Minister responsible, the Honourable Robert Elgie said this:

The first group of today's amendments makes up the housekeeping changes needed for us to do what we set out to
do in late 1980; that is, to guarantee pension benefits following the windup of a defined pension benefit plan. These
amendments will clarify the ways in which we can attain that goal.

In Bill 214 [i.e. the 1980 amendments] the employees were given a lien on the employer's assets for employee
contributions to a pension plan collected by the employer, as well as accrued employer contributions....

Unfortunately, this protection has resulted in different legal interpretations on the extent of the lien. An argument
has been advanced that the amount of the lien includes an employer's potential future liability on the windup of a
pension plan. This was never intended and is not necessary to provide the required protection. The amendment to
section 23 clarified the intent of Bill 214. [Emphasis added.]

(Legislature of Ontario Debates: Official Report (Hansard), No. 99, 2nd Sess., 32nd Parl., July 7, 1982, p. 3568)

The 1983 amendments made the scope of the lien correspond precisely to the scope of the deemed trust over the employer's
accrued contributions. It is thus clear from this statement that it was never the legislative intention that either should
apply to "an employer's potential future liability" on wind up (i.e. the wind-up deficiency). In 1983, there is therefore,
in my view, virtually irrefutable evidence of legislative intent to do exactly the opposite of what the Court of Appeal
held in this case had been done.
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169 Subsequent legislative evolution shows no change in this legislative intent. In fact, subsequent amendments
demonstrate a clear legislative intent to exclude from the deemed trust employer liabilities that arise only upon wind
up of the plan.

(iv) Pension Benefits Act, 1987, S.0. 1987, c. 35

170  Amendments to the PBA in 1987 resulted in it being substantially in its current form. With those amendments, the
extent of the deemed trusts was further clarified. The provision in the 1983 version of the Act combined within a single
subsection a deemed trust for employer contributions that were due and not paid (s. 23(4)(a)) and employer contributions
that had accrued to and including the date of wind up but which were not yet due (s. 23(4)(b), referring to s. 21(2)(a)).
In the 1987 amendments, these two trusts were each given their own subsection and their scope was further clarified.
Moreover, after the 1987 revision, one no longer had to refer to a separate provision (formerly s. 21(2)(a)) to determine
the scope of the trust covering payments that were accrued but not yet due. Thus, while the substance of the provisions
did not change in 1987, their form was simplified.

171  The new s. 58(3) (which is exactly the same as the current s. 57(3)) replaced the former s. 23(4)(a). This created a
trust for employer contributions due and not paid. Section 58(4) (which is exactly the same as s. 57(4) stood at the time)
replaced the former s. 23(4)(b) and part of s. 21(2)(a) and created a trust that arises on wind up and covers "employer
contributions accrued o the date of the wind up but not yet due".

172 The 1987 amendment also shows that the legislature adverted to the difference between "to the date of the wind
up" and "to and including" the date of wind up and chose the former. This is reflected in a small but significant change
in the wording of the relevant provisions. The former provision, s. 23(4)(b), by referring to s. 21(2)(a) captured current
service costs and special payments that "have accrued to and including the date of the termination or winding up." The
new version in s. 58(4) deletes the words "and including", putting the section in its present form. This deletion, to my
way of thinking, reinforces the legislative intent to exclude from the deemed trust liabilities that arise only on the date of
wind up. Respectfully, the legislative record does not support Deschamps J.'s view that there was a legislative evolution
towards a more expanded deemed trust. Quite the opposite.

173 Tosum up, I draw the following conclusions from this review of the legislative evolution and history. The legislation
differentiates between two types of employer liability relevant to this case. The first is the contributions required to cover
current service costs and any other payments that are either due or have accrued on a daily basis up to the relevant time.
These are the payments referred to in the current s. 75(1)(a), that is, payments due or accrued but not paid. The second
relates to additional contributions required when a plan is wound up which I have referred to as the wind-up deficiency.
These payments are addressed in s. 75(1)(b). The legislative history and evolution show that the deemed trusts under s.
57(3) and (4) were intended to apply only to the former amounts and that it was never the intention that there should be
a deemed trust or a lien with respect to an employer's potential future liabilities that arise once the plan is wound up.

(d) The Purpose of the Legislation

174 Excluding the wind-up deficiency from the deemed trust is consistent with the broader purposes of the legislation.
Pension legislation aims at important protective purposes. These protective purposes, however, are not pursued at all
costs and are clearly intended to be balanced with other important interests within the context of a carefully calibrated
scheme: Monsanto Canada Inc. v. Ontario (Superintendent of Financial Services), 2004 SCC 54, [2004] 3 S.C.R. 152
(S.C.C.), at paras. 13-14.

175  In this instance, the legislature has created trusts over contributions that were due or accrued to the date of the
wind up in order to protect, to some degree, the rights of pension plan beneficiaries and employees from the claims of the
employer's other creditors. However, there is also good reason to think that the legislature had in mind other competing
objectives in not extending the deemed trust to the wind-up deficiency.
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176  First, if there were to be a deemed trust over all employer liabilities that arise when a plan is wound up, much
simpler and clearer words could readily be found to achieve that objective.

177 Second, extending the deemed trust protections to the wind-up deficiency might well be viewed as counter-
productive in the greater scheme of things. A deemed trust of that nature might give rise to considerable uncertainty
on the part of other creditors and potential lenders. This uncertainty might not only complicate creditors' rights, but it
might also affect the availability of funds from lenders. The wind-up liability is potentially large and, while the business
is ongoing, the extent of the liability is unknown and unknowable for up to five years. Its amount may, as the facts of this
case disclose, fluctuate dramatically during this time. A liability of this nature could make it very difficult to assess the
creditworthiness of a borrower and make an appropriate apportionment of payment among creditors extremely difficult.

178  While I agree that the protection of pension plans is an important objective, it is not for this Court to decide the
extent to which that objective will be pursued and at what cost to other interests. In her conclusion, Justice Deschamps
notes that although the protection of pension plans is a worthy objective, courts should not use the law of equity to re-
arrange the priorities that Parliament has established under the CCAA. This is a matter of policy where courts must
defer to legislatures (reasons of Justice Deschamps, at para. 82). In my view, my colleague's comments on this point are
equally applicable to the policy decisions reflected in the text of the PBA. The decision as to the level of protection that
should be provided to pension beneficiaries is one to be left to the Ontario legislature. Faced with the language in the
PBA, 1 would be slow to infer that the broader protective purpose, with all its potential disadvantages, was intended.
In short, the interpretation I would adopt is consistent with a balanced approach to protection of benefits which the
legislature intended.

179 For these reasons, I am of the respectful view that the Court of Appeal erred in finding that the s. 57(4) deemed
trust applied to the wind-up deficiency.

B. Second Issue: Did the Court of Appeal Err in Finding That Indalex Breached the Fiduciary Duties it Owed to the Pension
Beneficiaries as the Plans' Administrator and in Imposing a Constructive Trust as a Remedy?

(1) Introduction

180 The Court of Appeal found that during the CCAA proceedings Indalex breached its fiduciary obligations as
administrator of the pension plans: para. 116. As a remedy, it imposed a remedial constructive trust over the reserve fund,
effectively giving the plan beneficiaries recovery of 100 cents on the dollar in priority to all other creditors, including
creditors entitled to the super priority ordered by the CCAA4 court.

181  The breaches identified by the Court of Appeal fall into three categories. First, Indalex breached the prohibition
against a fiduciary being in a position of conflict of interest because its interests in dealing with its insolvency conflicted
with its duties as plan administrator to act in the best interests of the plans' members and beneficiaries: para. 142.
According to the Court of Appeal, the simple fact that Indalex found itself in this position of conflict of interest was,
of itself, a breach of its fiduciary duty as plan administrator. Second, Indalex breached its fiduciary duty by applying,
without notice to the plans' beneficiaries, for CCAA protection: para. 139. Third, Indalex breached its fiduciary duty
by seeking and/or obtaining various relief in the CCAA4 proceedings including the "super priority" in favour of the DIP
lenders, approval of the sale of the business knowing that no payment would be made to the underfunded plans over the
statutory deemed trusts and seeking to be put into bankruptcy with the intention of defeating the deemed trust claims:
para. 139. As a remedy for these breaches of fiduciary duty the court imposed a constructive trust.

182  In my view, the Court of Appeal took much too expansive a view of the fiduciary duties owed by Indalex as plan
administrator and found breaches where there were none. As I see it, the only breach of fiduciary duty committed by
Indalex occurred when, upon insolvency, Indalex's corporate interests were in obvious conflict with its fiduciary duty as
plan administrator to ensure that all contributions were made to the plans when due. The breach was not in failing to
avoid this conflict — the conflict itself was unavoidable. Its breach was in failing to address the conflict to ensure that
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the plan beneficiaries had the opportunity to have representation in the CCAA proceedings as if there were independent
plan administrators. I also conclude that a remedial constructive trust is not available as a remedy for this breach.

183  This part of the appeals requires us to answer two questions which I will address in turn:
(1) What fiduciary duties did Indalex have in its role as plan administrator and did it breach them?
(i1) If so, was imposition of a constructive trust an appropriate remedy?
(2) What Fiduciary Duties did Indalex Have in its Role as Plan Administrator and Did it Breach Those Duties?
(a) Legal Principles

184  The appellants do not dispute that Indalex, in its role of administrator of the plans, had fiduciary duties to the
members of the plan and that when it is acting in that role it can only act in the interests of the plans' beneficiaries. It is not
necessary for present purposes to decide whether a pension plan administrator is a per se or ad hoc fiduciary, although
it must surely be rare that a pension plan administrator would not have fiduciary duties in carrying out that role: Burke
v. Hudson's Bay Co., 2010 SCC 34, [2010] 2 S.C.R. 273 (S.C.C.), at para. 41, aff'g 2008 ONCA 394, 67 C.C.P.B. 1 (Ont.
C.A)), at para. 55.

185  However, the conclusion that Indalex as plan administrator had fiduciary duties to the plan beneficiaries is the
beginning, not the end of the inquiry. This is because fiduciary duties do not exist at large, but arise from and relate
to the specific legal interests at stake: Elder Advocates of Alberta Society v. Alberta, 2011 SCC 24, [2011] 2 S.C.R. 261
(S.C.C.), at para. 31. As La Forest J. put it in International Corona Resources Ltd. v. LAC Minerals Ltd., [1989] 2 S.C.R.
574 (S.C.C.):

The obligation imposed [on a fiduciary] may vary in its specific substance depending on the relationship ... [N]ot

every legal claim arising out of a relationship with fiduciary incidents will give rise to a claim for breach of
fiduciary duty.... It is only in relation to breaches of the specific obligations imposed because the relationship is one
characterized as fiduciary that a claim for breach of fiduciary duty can be founded.

[Emphasis added; pp. 646-47.]

186 The nature and scope of the fiduciary duty must, therefore, be assessed in the legal framework governing the
relationship out of which the fiduciary duty arises: see, e.g., Sharbern Holding Inc. v. Vancouver Airport Centre Ltd., 2011
SCC 23, [2011] 2 S.C.R. 175 (S.C.C.), at para. 141; Perez v. Galambos, 2009 SCC 48, [2009] 3 S.C.R. 247 (S.C.C.), at
paras. 36-37; B. (K. L.) v. British Columbia, 2003 SCC 51, [2003] 2 S.C.R. 403 (S.C.C.), at para. 41. So, for example,
as a general rule, a fiduciary has a duty of loyalty including the duty to avoid conflicts of interest: see, e.g., 3464920
Canada Inc. v. Strother, 2007 SCC 24, [2007] 2 S.C.R. 177 (S.C.C.), at para. 35; Lac Minerals, at pp. 646-47. However,
this general rule may have to be modified in light of the legal framework within which a particular fiduciary duty must
be exercised. In my respectful view, this is such a case.

(b) The Legal Framework of Indalex's Dual Role as a Plan Administrator and Employer

187  In order to define the nature and scope of Indalex's role and fiduciary obligations as a plan administrator, we
must examine the legal framework within which the administrator functions. This framework is established primarily
by the plan documents and the relevant provisions of the PBA. It is to these sources, first and foremost, that we look in
order to shape the specific fiduciary duties owed in this context.

188  Turning first to the plan documents, I take the salaried plan as an example. Under it, the company is appointed
the plan administrator: art. 13.01. The term "Company" is defined to mean Indalex Limited and any reference in the plan
to actions taken or discretion to be exercised by the Company means Indalex acting through the board of directors or
any person authorized by the board for the purposes of the plan: art. 2.09. Article 13.01 provides that the "Management
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Committee of the Board of Directors of the Company will appoint a Pension and Benefits Committee to act on behalf of
the Company in its capacity as administrator of the Plan. The Pension and Benefits Committee will decide conclusively all
matters relating to the operation, interpretation and application of the Plan." Thus, the Pension and Benefits Committee
is to act on behalf of the company and by virtue of art. 2.09 its acts are considered those of the company. Article 13.02
sets out the duties of the Pension and Benefits Committee which include the "performance of all administrative functions
not performed by the Funding Agent, the Actuary or any group annuity contract issuer": art. 13.02(1).

189  The plan administrator also has statutory powers and duties by virtue of the PBA. Section 22 lists the general
duties of plan administrators, three of which are particularly relevant to these appeals:

22. (1) [Care, diligence and skill] The administrator of a pension plan shall exercise the care, diligence and skill in
the administration and investment of the pension fund that a person of ordinary prudence would exercise in dealing
with the property of another person.

(2) [Special knowledge and skill] The administrator of a pension plan shall use in the administration of the pension
plan and in the administration and investment of the pension fund all relevant knowledge and skill that the
administrator possesses or, by reason of the administrator's profession, business or calling, ought to possess.

(4) [Conflict of interest] An administrator or, if the administrator is a pension committee or a board of trustees,
a member of the committee or board that is the administrator of a pension plan shall not knowingly permit the
administrator's interest to conflict with the administrator's duties and powers in respect of the pension fund.

190 Not surprisingly, the powers and duties conferred on the administrator by the legislation are administrative
in nature. For the most part they pertain to the internal management of the pension fund and to the relationship
among the pension administrator, the beneficiaries, and the Superintendent of Financial Services ("Superintendent").
The list includes: applying to the Superintendent for registration of the plan and any amendments to it as well as filing
annual information returns: ss. 9, 12 and 20 of the PBA; providing beneficiaries and eligible potential beneficiaries with
information and documents: ss. 10(1)12 and 25; ensuring that the plan is administered in accordance with the PBA and
its regulations and plan documents: s. 19; notifying beneficiaries of proposed amendments to the plan that would reduce
benefits: s. 26; paying commuted value for pensions: s. 42; and filing wind-up reports if the plan is terminated: s. 70.

191 Of special relevance for this case are two additional provisions. Under s. 56, the administrator has a duty to
ensure that pension payments are made when due and to notify the Superintendent if they are not and, under s. 59, the
administrator has the authority to commence court proceedings when pension payments are not made.

192 The fiduciary duties that employer-administrators owe to plan beneficiaries relate to the statutory and other
tasks described above; these are the "specific legal interests" with respect to which the employer-administrator's fiduciary
duties attach.

193 Another important aspect of the legal context for Indalex's fiduciary duties as a plan administrator is that it
was acting in the dual role of an employer-administrator. This dual role is expressly permitted under s. 8(1)(a) of the
PBA, but this provision creates a situation where a single entity potentially owes two sets of fiduciary duties (one to the
corporation and the other to the plan members).

194  This was the case for Indalex. As an employer-administrator, Indalex acted through its board of directors and so
it was that body which owed fiduciary duties to the plan members. The board of directors also owed a fiduciary duty to
the company to act in its best interests: Canada Business Corporations Act, R.S.C. 1985, c. C-44, s. 122(1)(a); BCE Inc.,
Re, 2008 SCC 69, [2008] 3 S.C.R. 560 (S.C.C.), at para. 36. In deciding what is in the best interests of the corporation,
a board may look to the interests of shareholders, employees, creditors and others. But where those interests are not
aligned or may conflict, it is for the directors, acting lawfully and through the exercise of business judgment, to decide
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what is in the overall best interests of the corporation. Thus, the board of Indalex, as an employer-administrator, could
not always act exclusively in the interests of the plan beneficiaries; it also owed duties to Indalex as a corporation.

(c) Breaches of Fiduciary Duty

195  Against the background of these legal principles, I turn to consider the Court of Appeal's findings in relation to
Indalex's breach of its fiduciary duties as administrator of the plans. As noted, they fall into three categories: being in a
conflict of interest position; taking steps to reduce pension obligations in the CCA A4 proceedings; and seeking bankruptcy
status.

(i) Conflict of Interest

196  The questions here are first what constitutes a conflict of interest or duty between Indalex as business decision-
maker and Indalex as plan administrator and what must be done when a conflict arises?

197 The Court of Appeal in effect concluded that a conflict of interest arises whenever Indalex makes business decisions
that have "the potential to affect the Plans beneficiaries' rights" (para. 132) and that whenever such a conflict of interest
arose, the employer-administrator was immediately in breach of its fiduciary duties to the plan members. Respectfully,
this position puts the matter far too broadly. It cannot be the case that a conflict arises simply because the employer,
exercising its management powers in the best interests of the corporation, does something that has the potential to affect
the plan beneficiaries.

198 This conclusion flows inevitably from the statutory context. The existence of apparent conflicts that are
inherent in the two roles being performed by the same party cannot be a breach of fiduciary duty because those
conflicts are specifically authorized by the statute which permits one party to play both roles. As noted earlier, the PBA
specifically permits employers to act as plan administrators (s. 8(1)(a)). Moreover, the broader business interests of the
employer corporation and the interests of pension beneficiaries in getting the promised benefits are almost always at least
potentially in conflict. Every important business decision has the potential to put at risk the solvency of the corporation
and therefore its ability to live up to its pension obligations. The employer, within the limits set out in the plan documents
and the legislation generally, has the authority to amend the plan unilaterally and even to terminate it. These steps may
well not serve the best interests of plan beneficiaries.

199  Similarly, the simple existence of the sort of conflicts of interest identified by the Court of Appeal — those inherent
in the employer's exercise of business judgment — cannot of themselves be a breach of the administrator's fiduciary duty.
Once again, that conclusion is inconsistent with the statutory scheme that expressly permits an employer to act as plan
administrator.

200  How, then, should we identify conflicts of interest in this context?

201 In R v. Neil, 2002 SCC 70, [2002] 3 S.C.R. 631 (S.C.C.), Binnie J. referred to the Restatement Third, The Law
Governing Lawyers (2000), at § 121, to explain when a conflict of interest occurs in the context of the lawyer-client
relationship: para. 31. In my view, the same general principle, adapted to the circumstances, applies with respect to
employer-administrators. Thus, a situation of conflict of interest occurs when there is a substantial risk that the employer-
administrator's representation of the plan beneficiaries would be materially and adversely affected by the employer-
administrator's duties to the corporation. I would recall here, however, that the employer-administrator's obligation to
represent the plan beneficiaries extends only to those tasks and duties that I have described above.

202  Inlight of the foregoing, I am of the view that the Court of Appeal erred when it found, in effect that a conflict
of interest arose whenever Indalex was making decisions that "had the potential to affect the Plans beneficiaries' rights":
para. 132. The Court of Appeal expressed both the potential for conflict of interest or duty and the fiduciary duty of
the plan administrator much too broadly.
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(ii) Steps in the CCAA Proceedings to Reduce Pension Obligations and Notice of Them

203  The Court of Appeal found that Indalex breached its fiduciary duty simply by commencing CCA A proceedings
knowing that the plans were underfunded and by failing to give the plan beneficiaries notice of the proceedings: para.
139. As I understand the court's reasons, the decision to commence CCAA proceedings was solely the responsibility
of the corporation and not part of the administration of the pension plan: para. 131. The difficulty which the Court
of Appeal saw arose from the potential of the CCAA proceedings to result in a reduction of the corporation's pension
obligations to the prejudice of the beneficiaries: paras. 131-32.

204 Irespectfully disagree. Like Justice Deschamps, I find that seeking an initial order protecting the corporation from
actions by its creditors did not, on its own, give rise to any conflict of interest or duty on the part of Indalex (reasons
of Justice Deschamps, at para. 72).

205 First, itis important to remember that the purpose of CCAA4 proceedings is not to disadvantage creditors but rather
to try to provide a constructive solution for all stakeholders when a company has become insolvent. As my colleague,
Deschamps J. observed in Century Services, at para. 15:

... the purpose of the CCAA ... is to permit the debtor to continue to carry on business and, where possible, avoid
the social and economic costs of liquidating its assets.

In the same decision, at para. 59, Deschamps J. also quoted with approval the following passage from the reasons of
Doherty J.A. in Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 41 O.A.C. 282 (Ont. C.A.), at para. 57
(dissenting):

The legislation is remedial in the purest sense in that it provides a means whereby the devastating social and economic
effects of bankruptcy or creditor initiated termination of ongoing business operations can be avoided while a court-
supervised attempt to reorganize the financial affairs of the debtor company is made.

For this reason, I would be very reluctant to find that, simply by virtue of embarking on CCA A proceedings, an employer-
administrator breaches its duties to plan members.

206  Second, the facts of this case do not support the contention that the interests of the plan beneficiaries and the
employer were in conflict with respect to the decision to seek CCAA protection. It cannot seriously be suggested that
some other course would have protected more fully the rights of the plan beneficiaries. The Court of Appeal did not
suggest an alternative to seeking CCAA protection from creditors, nor did any of the parties. Indalex was in serious
financial difficulty and its options were limited: either make a proposal to its creditors (under the CCAA or under the
BIA), or go bankrupt. Moreover, the plan administrator's duty and authority do not extend to ensuring the solvency of
the corporation and an independent administrator could not reasonably expect to be consulted about the plan sponsor's
decision to seek CCAA protection. Finally, the application for CCAA proceedings did not reduce pension obligations
other than to temporarily relieve the corporation of making special payments and it was the only step with any prospect
of the pension funds obtaining from the insolvent corporation the money that would become due. There was thus no
conflict of duty or interest between the administrator and the employer when protective action was taken for the purpose
of preserving the status quo for the benefit of all stakeholders.

207  The Court of Appeal also found that it was a breach of fiduciary duty not to give the plan beneficiaries notice
of the initial application for CCAA protection. Again, here, I must join Deschamps J. in disagreeing with the Court of
Appeal's conclusion. Section 11(1) of the CCAA as it stood at the time of the proceedings, provided that parties could
commence CCAA proceedings without giving notice to interested persons:

11. (1) Notwithstanding anything in the Bankruptcy and Insolvency Act or the Winding-up Act, where an application
is made under this Act in respect of a company, the court, on the application of any person interested in the matter,
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may, subject to this Act, on notice to any other person or without notice as it may see fit, make an order under
this section.

208  This provision was renumbered but not substantially changed when the Act was amended in September of 2009
(S.C. 2005, c. 47, s. 128, in force Sept. 18, 2009, S1/2009-68). Although it is not appropriate in every case, CCAA courts
have discretion to make initial orders on an ex parte basis. This may be an appropriate — even necessary — step in
order to prevent "creditors from moving to realize on their claims, essentially a 'stampede to the assets' once creditors
learn of the debtor's financial distress": J. P. Sarra, Rescue! The Companies' Creditors Arrangement Act (2007), at p. 55
("Rescue!"); see also Algoma Steel Inc., Re (2001), 25 C.B.R. (4th) 194 (Ont. C.A.), at para. 7. The respondents did not
challenge Morawetz J.'s decision to exercise his discretion to make an ex parte order in this case.

209 Thisis not to say, however, that ex parte initial orders will always be required or acceptable. Without attempting to
be exhaustive or to express any final view on these issues, I simply note that there have been at least three ways in which
courts have mitigated the possible negative effect on creditors of making orders without notice to potentially affected
parties. First, courts have been reluctant to grant ex parte orders where the situation of the debtor company is not urgent.
In Rescue!, Janis Sarra explains that courts are increasingly expecting applicants to have given notice before applying
for a stay under the CCAA: p. 55. An example is Marine Drive Properties Ltd., Re, 2009 BCSC 145, 52 C.B.R. (5th)
47 (B.C. S.C.), a case in which Butler J. held that "[i]nitial applications in CCAA proceedings should not be brought
without notice merely because it is an application under that Act. The material before the court must be sufficient to
indicate an emergent situation": para. 27. Second, courts have included "come-back" clauses in their initial orders so
that parties could return to court at a later date to seek to set aside some or all of the order: Rescue!, at p. 55. Note that
such a clause was included in the initial order by Morawetz J.: para. 46. Finally, courts have limited their initial orders
to the issues that need to be resolved immediately and have left other issues to be resolved after all interested parties
have been given notice. Thus, in Timminco Ltd., Re, 2012 ONSC 506, 85 C.B.R. (5th) 169 (Ont. S.C.J. [Commercial
List]), Morawetz J. limited the initial CCAA order so that priorities were only granted over the party that had been given
notice. The discussion of suspending special payments or granting creditors priority over pension beneficiaries was left
to a later date, after the parties that would be affected had been given notice. A similar approach was taken in the case of
AbitibiBowater Inc., Re, 2009 QCCS 6459 (C.S. Que.). In his initial CCA A order, Gascon J. put off the decision regarding
the suspension of past service contributions or special payments to the pension plans in question until the parties likely
to be affected could be advised of the applicant's request: para. 7.

210 Failure to give notice of the initial CCAA proceedings was not a breach of fiduciary duty in this case. Indalex's
decision to act as an employer-administrator cannot give the plan beneficiaries any greater benefit than they would have
if their plan was managed by a third party administrator. Had there been a third party administrator in this case, Indalex
would not have been under an obligation to tell the administrator that it was planning to enter CCAA proceedings.
The respondents are asking this Court to give the advantage of Indalex's knowledge as employer to Indalex as the plan
administrator in circumstances where the employer would have been unlikely to disclose the information itself. I am not
prepared to blur the line between employers and administrators in this way.

211 I conclude that Indalex did not breach its fiduciary duty by commencing CCAA proceedings or by not giving
notice to the plan beneficiaries of its intention to seek the initial CCAA order.

212 1 turn next to the Court of Appeal's conclusion that seeking and obtaining the DIP orders without notice to the
plan beneficiaries and seeking and obtaining the sale approval order constituted breaches of fiduciary duty.

213 To begin, I agree with the Court of Appeal that "just because the initial decision to commence CCAA proceedings
is solely a corporate one ... does not mean that all subsequent decisions made during the proceedings are also solely
corporate ones": para. 132. It was at this point that Indalex's interests as a corporation came into conflict with its duties
as a pension plan administrator.
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214 The DIP orders could easily have the effect of making it impossible for Indalex to satisfy its funding obligations
to the plan beneficiaries. When Indalex, through the exercise of business judgment, sought CCAA orders that would or
might have this effect, it was in conflict with its duty as plan administrator to ensure that all contributions were paid
when due.

215 I do not think, however, that the simple existence of this conflict of interest and duty, on its own, was a breach
of fiduciary duty in these circumstances. As discussed earlier, the PBA expressly permits an employer to be a pension
administrator and the statutory provisions about conflict of interest must be understood and applied in light of that
fact. Moreover, an independent plan administrator would have no decision-making role with respect to the conduct of
CCAA proceedings. So in my view, the difficulty that arose here was not the existence of the conflict itself, but Indalex's
failure to take steps so that the plan beneficiaries would have the opportunity to have their interests protected in the
CCAA proceedings as if the plans were administered by an independent administrator. In short, the difficulty was not
the existence of the conflict, but the failure to address it.

216  Despite Indalex's failure to address its conflict of interest, the plan beneficiaries, through their own efforts, were
represented at subsequent steps in the CCA A proceedings. The effect of Indalex's breach was therefore mitigated, a point
which I will discuss in greater detail when I turn to the issue of the constructive trust.

217  Nevertheless, for the purposes of providing some guidance for future CCAA proceedings, I take this opportunity
to briefly address what an employer-administrator can do to respond to these sorts of conflicts. First and foremost,
an employer-administrator who finds itself in a conflict must bring the conflict to the attention of the CCAA4 judge. It
is not enough to include the beneficiaries in the list of creditors; the judge must be made aware that the debtor, as an
administrator of the plan is, or may be, in a conflict of interest.

218  Given their expertise and their knowledge of particular cases, CCAA judges are well placed to decide how best to
ensure that the interests of the plan beneficiaries are fully represented in the context of "real-time" litigation under the
CCAA. Knowing of the conflict, a CCAA judge might consider it appropriate to appoint an independent administrator
or independent counsel as amicus curiae on terms appropriate to the particular case. Indeed, there have been cases in
which representative counsel have been appointed to represent tort claimants, clients, pensioners and non-unionized
employees in CCAA proceedings on terms determined by the judge: Rescue!, at p. 278; see, e.g., First Leaside Wealth
Management Inc., Re, 2012 ONSC 1299 (Ont. S.C.J. [Commercial List]); Nortel Networks Corp., Re (2009), 75 C.C.P.B.
206 (Ont. S.C.J. [Commercial List]). In other circumstances, a CCAA judge might find that it is feasible to give notice
directly to the pension beneficiaries. In my view, notice, though desirable, may not always be feasible and decisions on
such matters should be left to the judicial discretion of the CCAA judge. Alternatively, the judge might consider limiting
draws on the DIP facility until notice can be given to the beneficiaries: Royal Oak Mines Inc., Re (1999), 6 C.B.R. (4th)
314 (Ont. Gen. Div. [Commercial List]), at para. 24. Ultimately, the appropriate response or combination of responses
should be left to the discretion of the CCAA judge in a particular case. The point, as well expressed by the Court of
Appeal, is that the insolvent corporation which is also a pension plan administrator cannot "simply ignore its obligations
as the Plans' administrator once it decided to seek CCAA protection": para. 132.

219 Iconclude that the Court of Appeal erred in finding that Indalex breached its fiduciary duties as plan administrator
by taking the various steps it did in the CCA A4 proceedings. However, I agree with the Court of Appeal that it breached its
fiduciary duty by failing to take steps to ensure that the plan beneficiaries had the opportunity to be as fully represented
in those proceedings as if there had been an independent plan administrator.

(iii) The Bankruptcy Motion

220 At the same time Indalex applied for the sale approval order, it also applied to lift the CCAA stay so that it
could file an assignment into bankruptcy. As Campbell J. put it, this was done "to ensure the priority regime [it] urged
as the basis for resisting the deemed trust": para. 52. The Court of Appeal concluded that this was a breach of Indalex's
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fiduciary duties because the motion was brought "with the intention of defeating the deemed trust claims and ensuring
that the Reserve Fund was transferred to [the U.S. debtors]": para. 139. I respectfully disagree.

221 It was certainly open to Indalex as an employer to bring a motion to voluntarily enter into bankruptcy. A pension
plan administrator has no responsibility or authority in relation to that step. The problem here is not that the motion
was brought, but that Indalex failed to meaningfully address the conflict between its corporate interests and its duties
as plan administrator.

222 To sum up, I conclude that Indalex did not breach any fiduciary duty by undertaking CCAA proceedings or
seeking the relief that it did. The breach arose from Indalex's failure to ensure that its pension plan beneficiaries had
the opportunity to have their interests effectively represented in the insolvency proceedings, particularly when Indalex
sought the DIP financing approval, the sale approval and the motion for bankruptcy.

(3) Was Imposing a Constructive Trust Appropriate in This Case?

223 The next issue is whether a remedial constructive trust is, as the Court of Appeal concluded, an appropriate
remedy in response to the breach of fiduciary duty.

224 The Court of Appeal exercised its discretion to impose a constructive trust and its exercise of this discretion is
entitled to deference. Only if the discretion has been exercised on the basis of an erroneous principle should the order
be overturned on appeal: Donkin v. Bugoy, [1985] 2 S.C.R. 85 (S.C.C.), cited in Soulos v. Korkontzilas, [1997] 2 S.C.R.
217 (S.C.C.), at para. 54, by Sopinka J. (dissenting, but not on this point). In my respectful view, the Court of Appeal's
erroneous conclusions about the scope of a plan administrator's fiduciary duties require us to examine the constructive
trust issue anew. Moreover, the Court of Appeal, in my respectful opinion, erred in principle in finding that the asset in
this case resulted from the breach of fiduciary duty such that it would be unjust for the party in breach to retain it.

225  Asnoted earlier, the Court of Appeal imposed a constructive trust in favour of the plan beneficiaries with respect
to funds retained in the reserve fund equal to the total amount of the wind-up deficiency for both plans. In other words,
upon insolvency of Indalex, the plan beneficiaries received 100 cents on the dollar as a result of a judicially imposed
trust taking priority over secured creditors, and indeed over other unsecured creditors, assuming there was no deemed
trust for the executive plan.

226 I have explained earlier why I take a different view than did the Court of Appeal of Indalex's breach of fiduciary
duty. In light of what I conclude was the breach which could give rise to a remedy, my view is that the constructive
trust cannot properly be imposed in this case and the Court of Appeal erred in principle in exercising its discretion to
impose this remedy.

227 I part company with the Court of Appeal with respect to several aspects of its constructive trust analysis; it
is far from clear to me that any of the conditions for imposing a constructive trust were present here. However, I will
only address one of them in detail. As I will explain, a remedial constructive trust for a breach of fiduciary duty is only
appropriate if the wrongdoer's acts give rise to an identifiable asset which it would be unjust for the wrongdoer (or
sometimes a third party) to retain. In my view, Indalex's failure to meaningfully address conflicts of interest that arose
during the CCAA proceedings did not result in any such asset.

228  Asthe Court of Appeal recognized, the governing authority concerning the remedial constructive trust outside the
domain of unjust enrichment is Soulos. In Soulos, McLachlin J. (as she then was) wrote that a constructive trust may be
an appropriate remedy for breach of fiduciary duty: paras. 19-45. She laid out four requirements that should generally be
satisfied before a constructive trust will be imposed: para. 45. Although, in Soulos, McLachlin J. was careful to indicate
that these are conditions that "generally" must be present, all parties in this case accept that these four conditions must be
present before a remedial constructive trust may be ordered for breach of fiduciary duty. The four conditions are these:
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(1) The defendant must have been under an equitable obligation, that is, an obligation of the type that courts
of equity have enforced, in relation to the activities giving rise to the assets in his hands;

(2) The assets in the hands of the defendant must be shown to have resulted from deemed or actual agency
activities of the defendant in breach of his equitable obligation to the plaintiff;

(3) The plaintiff must show a legitimate reason for seeking a proprietary remedy, either personal or related to
the need to ensure that others like the defendant remain faithful to their duties and;

(4) There must be no factors which would render imposition of a constructive trust unjust in all the
circumstances of the case; e.g., the interests of intervening creditors must be protected. [para. 45]

229 My concern is with respect to the second requirement, that is, whether the breach resulted in an asset in the hands
of Indalex. A constructive trust arises when the law imposes upon a party an obligation to hold specific property for
another: D. W. M. Waters, M. R. Gillen and L. D. Smith, Waters' Law of Trusts in Canada (3rd ed. 2005), at p. 454
("Waters"). The purpose of imposing a constructive trust as a remedy for a breach of duty or unjust enrichment is to
prevent parties "from retaining property which in 'good conscience' they should not be permitted to retain": Soulos, at
para. 17. It follows, therefore, that while the remedial constructive trust may be appropriate in a variety of situations,
the wrongdoer's conduct toward the plaintiff must generally have given rise to assets in the hands of the wrongdoer (or
of a third party in some situations) which cannot in justice and good conscience be retained. That cannot be said here.

230 The Court of Appeal held that this second condition was present because "[t]he assets [i.e. the reserve fund
monies] are directly connected to the process in which Indalex committed its breaches of fiduciary obligation": para. 204.
Respectfully, this conclusion is based on incorrect legal principles. To satisfy this second condition, it must be shown
that the breach resulted in the assets being in Indalex's hands, not simply, as the Court of Appeal thought, that there
was a "connection" between the assets and "the process" in which Indalex breached its fiduciary duty. Recall that in
Soulos itself, the defendant's acquisition of the disputed property was a direct result of his breach of his duty of loyalty to
the plaintiff: para. 48. This is not our case. As the Court observed, in the context of an unjust enrichment claim in Peter
v. Beblow, [1993]1 S.C.R. 980 (S.C.C.), at p. 995;

... for a constructive trust to arise, the plaintiff must establish a direct link to the property which is the subject of
the trust by reason of the plaintiff's contribution.

231 While cases of breach of fiduciary duty are different in important ways from cases of unjust enrichment, La
Forest J. (with Lamer J. concurring on this point) applied a similar standard for proprietary relief in Lac Minerals, a
case in which wrongdoing was the basis for the constructive trust: p. 678, quoted in Waters', at p. 471. His comments
demonstrate the high standard to be met in order for a constructive trust to be awarded:

The constructive trust awards a right in property, but that right can only arise once a right to relief has been
established. In the vast majority of cases a constructive trust will not be the appropriate remedy.... [A] constructive
trust should only be awarded if there is reason to grant to the plaintiff the additional rights that flow from recognition
of a right of property. [p. 678]

232 The relevant breach in this case was the failure of Indalex to meaningfully address the conflicts of interest that
arose in the course of the CCA A proceedings. (The breach that arose with respect to the bankruptcy motion is irrelevant
because that motion was not addressed and therefore could not have given rise to the assets.) The "assets" in issue here are
the funds in the reserve fund which were retained from the proceeds of the sale of Indalex as a going concern. Indalex's
breach in this case did not give rise to the funds which were retained by the Monitor in the reserve fund.

233 Where does the respondents' claim of a procedural breach take them? Taking their position at its highest, it
would be that the DIP approval proceedings and the sale would not have been approved. This position, however, is
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fatally flawed. Turning first to the DIP approval, there is no evidence to support the view that, had Indalex addressed
its conflict in the DIP approval process, the DIP financing would have been rejected or granted on different terms. The
CCAA judge, being fully aware of the pension situation, ruled that the DIP financing was "required", that there was "no
other alternative available to the Applicants for a going concern solution", and that "the benefit to stakeholders and
creditors of the DIP Financing outweighs any potential prejudice to unsecured creditors that may arise as a result of the
granting of super-priority secured financing": endorsement of Morawetz J., April 8, 2009, at paras. 6 and 9. In effect, the
respondents are claiming funds which arose only because of the process to which they now object. Taking into account
that there was an absence of any evidence that more favourable financing terms were available, that the judge's decision
was made with full knowledge of the plan beneficiaries' claims, and that he found that the DIP financing was necessary,
the respondents' contention is not only speculative, it also directly contradicts the conclusions of the CCAA judge.

234 Turning next to the sale approval and the approval of the distribution of the assets, it is clear that the plan
beneficiaries had independent representation but that this did not change the result. Although, perhaps with little thanks
to Indalex, the interests of both plans were fully and ably represented before Campbell J. at the sale approval and interim
distribution motions in July of 2009.

235  The executive plan retirees, through able counsel, objected to the sale on the basis that the liquidation values set
out in the Monitor's seventh report would provide greater return for unsecured creditors. The motions judge dismissed
this objection "on the basis that there was no clear evidence to support the proposition and in any event the transaction as
approved did preserve value for suppliers, customers and preserve approximately 950 jobs": trial reasons of Campbell J.,
at para. 13 (emphasis added). Both the executive plan retirees and the USW, which represented some members of the
salaried plan, objected to the proposed distribution of the sale proceeds. In response to this objection, it was agreed that
those objections would be heard promptly and that the Monitor would retain sufficient funds to satisfy the pensioners'
claims if they were upheld: trial reasons of Campbell J., at paras. 14-16.

236  There is no evidence to support the contention that Indalex's breach of its fiduciary duty as pension administrator
resulted in the assets retained in the reserve fund. I therefore conclude that the Court of Appeal erred in law in finding
that the second condition for imposing a constructive trust — i.e. that the assets in the defendant's hands must be shown
to have resulted from the defendant's breaches of duty to the plaintiff — had been established.

237 1 would add only two further comments with respect to the constructive trust. A major concern of the Court of
Appeal was that unless a constructive trust were imposed, the reserve funds would end up in the hands of other Indalex
entities which were not operating at arm's length from Indalex. The U.S. debtors claimed the reserve fund because it had
paid on its guarantee of the DIP loans and thereby stepped into the shoes of the DIP lender with respect to priority. Sun
Indalex claims in the U.S. bankruptcy proceedings as a secured creditor of the U.S. debtors. The Court of Appeal put
its concern this way: "To permit Sun Indalex to recover on behalf of [the U.S. debtors] would be to effectively permit
the party who breached its fiduciary obligations to take the benefit of those breaches, to the detriment of those to whom
the fiduciary obligations were owed": para. 199.

238  There are two difficulties with this approach, in my respectful view. The U.S. debtors paid real money to honour
their guarantees. Moreover, unless there is a legal basis for ignoring the separate corporate personality of separate
corporate entities, those separate corporate existences must be respected. Neither the parties nor the Court of Appeal
advanced such a reason.

239 Finally, I would note that imposing a constructive trust was wholly disproportionate to Indalex's breach of
fiduciary duty. Its breach — the failure to meaningfully address the conflicts of interest that arose during the CCAA4
process — had no adverse impact on the plan beneficiaries in the sale approval process which gave rise to the "asset"
in issue. Their interests were fully represented and carefully considered before the sale was approved and the funds
distributed. The sale was nonetheless judged to be in the best interests of the corporation, all things considered. In my
respectful view, imposing a $6.75 million penalty on the other creditors as a remedial response to this breach is so grossly
disproportionate to the breach as to be unreasonable.
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240 A judicially ordered constructive trust, imposed long after the fact, is a remedy that tends to destabilize the
certainty which is essential for commercial affairs and which is particularly important in financing a workout for an
insolvent corporation. To impose a constructive trust in response to a breach of fiduciary duty to ensure for the plan
beneficiaries some procedural protections that they in fact took advantage of in any case is an unjust response in all of
the circumstances.

241  Iconclude that a constructive trust is not an appropriate remedy in this case and that the Court of Appeal erred
in principle by imposing it.

C. Third Issue: Did the Court of Appeal Err in Concluding That the Super Priority Granted in the CCAA Proceedings Did
Not Have Priority by Virtue of the Doctrine of Federal Paramountcy?

242 Although I disagree with my colleague Justice Deschamps with respect to the scope of the s. 57(4) deemed trust,
I agree that if there was a deemed trust in this case, it would be superseded by the DIP loan because of the operation
of the doctrine of federal paramountcy: paras. 48-60.

D. Fourth Issue: Did the Court of Appeal Err in its Cost Endorsement Respecting the USW?
(1) Introduction

243 The disposition of costs in the Court of Appeal was somewhat complex. Although the costs appeal relates only
to the costs of the USW, it is necessary in order to understand their position to set out the costs order below in full.

244 With respect to the costs of the appeal to the Court of Appeal, no order was made for or against the Monitor due
to its prior agreement with the former executives and the USW. However, the court ordered that the former executives
and the USW, as successful parties, were each entitled to costs on a partial indemnity basis fixed at $40,000 inclusive of
taxes and disbursements from Sun Indalex and the U.S. Trustee, payable jointly and severally: costs endorsement, 2011
ONCA 578, 81 C.B.R. (5th) 165 (Ont. C.A.), at para. 7.

245  Morneau Shepell Ltd., the Superintendent, and the former executives reached an agreement with respect to legal
fees and disbursements and the Court of Appeal approved that agreement. The former executives received full indemnity
legal fees and disbursements in the amount of $269,913.78 to be paid from the executive plan attributable to each of
the 14 former executives' accrued pension benefits, allocated among the 14 former executives in relation to their pension
entitlement from the executive plan. In other words, the costs would not be borne by the other three members of the
executive plan who did not participate in the proceedings: C.A. costs endorsement, at para. 2. The costs of the appeal
payable by Sun Indalex and the U.S. Trustee were to be paid into the fund of the executive plan and allocated among
the 14 former executives in relation to their pension entitlement from the executive plan.

246 USW sought an order for payment of its costs from the fund of the salaried plan. However, the Court of
Appeal declined to make such an order because the USW was in a "materially different position" than that of the former
executives: costs endorsement, at para. 3. The latter were beneficiaries to the pension fund (14 of the 17 members of
the plan), and they consented to the payment of costs from their individual benefit entitlements. Those who had not
consented would not be affected by the payment. In contrast, the USW was the bargaining agent (not the beneficiary)
for only 7 of the 169 beneficiaries of the salaried plan, none of whom was given notice of, or consented to, the payment
of legal costs from the salaried plan. Moreover, the USW sought and seeks an order that its costs be paid out of the
fund. This request is significantly different than the order made in favour of the former executives. The former executives
explicitly ensured that their choice to pursue the litigation would not put at risk the pension benefits of those members
who did not retain counsel even though of course those members would benefit in the event the litigation was successful.
The USW is not proposing to insulate the 162 members whom it does not represent from the risk of litigation; it seeks an
order requiring all members to share the risk of the litigation even though it represents only 7 of the 169. The proposition
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advanced by the USW was thus materially different from that advanced on behalf of the executive plan and approved
by the court.

(2) Standard of Review

247 In Kerry (Canada) Inc. v. Ontario (Superintendent of Financial Services), 2009 SCC 39, [2009] 2 S.C.R. 678
(S.C.C.), Rothstein J. held that "costs awards are quintessentially discretionary": para. 126. Discretionary costs decisions
should only be set aside on appeal if the court below "has made an error in principle or if the costs award is plainly
wrong": Hamilton v. Open Window Bakery Ltd. (2003), 2004 SCC 9, [2004] 1 S.C.R. 303 (S.C.C.), at para. 27.

(3) Analysis

248 I do not see any basis to interfere with the Court of Appeal's costs endorsement in this case. In my view, the
USW's submissions are largely based on an inaccurate reading of the Court of Appeal's costs endorsement. Contrary
to what the USW submits, the Court of Appeal did not require the consent of plan beneficiaries as a prerequisite to
ordering payment of costs from the fund. Nor is it correct to suggest that the costs endorsement would "restrict recovery
of beneficiary costs to instances when there is a surplus in the pension trust fund" or "preclude financing of beneficiary
action when a fund is in deficit": USW factum, at paras. 71 and 76. Nor would I read the Court of Appeal's brief costs
endorsement as laying down a rule that a union representing pension beneficiaries cannot recover costs from the fund
because the union itself is not a beneficiary.

249  The premise of the USW's appeal appears to be that it was entitled to costs because it met what it refers to in
its submissions as the Costs Payment Test and that if the executive plan members got their costs out of their pension
fund, the union should get its costs out of the salaried employees' pension fund. Respectfully, I do not accept the validity
of either premise.

250  The decision whether to award costs from the pension fund remains a discretionary matter. In Nolan, Rothstein
J. surveyed the various factors that courts have taken into account when deciding whether to award a litigant its costs
out of a pension trust. The first broad inquiry considered in Nolan was into whether the litigation concerned the due
administration of the trust. In connection with this inquiry, courts have considered the following factors: (1) whether the
litigation was primarily about the construction of the plan documents; (2) whether it clarified a problematic area of the
law; (3) whether it was the only means of clarifying the parties' rights; (4) whether the claim alleged maladministration;
and (5) whether the litigation had no effect on other beneficiaries of the trust fund: Nolan, at para. 126.

251 The second broad inquiry discussed in Nolan was whether the litigation was ultimately adversarial: para. 127.
The following factors have been considered: (1) whether the litigation included allegations by an unsuccessful party of a
breach of fiduciary duty; (2) whether the litigation only benefited a class of members and would impose costs on other
members if successful; and (3) whether the litigation had any merit.

252 Tdo not think that it is correct to elevate these two inquiries (which constitute the Costs Payment Test articulated
by the USW) to a test for entitlement to costs in the pension context. The factors set out in Nolan and other cases cited
therein are best understood as highly relevant considerations guiding the exercise of judicial discretion with respect to
costs.

253  The litigation undertaken here raised novel points of law with all of the uncertainty and risk inherent in such an
undertaking. The Court of Appeal in essence decided that the USW, representing only 7 of 169 members of the plan,
should not without consultation be able to in effect impose the risks of that litigation on all of the plan members, the
vast majority of whom were not union members. Whatever arguments might be raised against the Court of Appeal's
decision in light of the success of the litigation and the sharing by all plan members of the benefits, the failure of the
litigation seems to me to leave no basis to impose the cost consequences of taking that risk on all of the plan members
of an already underfunded plan.
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254 The second premise of the USW appeal appears to be that if the executive plan members have their costs paid
out of the fund, so too should the salaried plan members. Respectfully, however, this is not an accurate statement of the
order made with respect to the executive plan.

255  The Court of Appeal's order with respect to the executive plan meant that only the pension fund attributable to
those members of the plan who actually supported the litigation — the vast majority I would add — would contribute
to the costs of the litigation even though all members of the plan would benefit in the case of success. As the Court of
Appeal noted:

The individual represented Retirees, who comprise 14 of 17 members of the Executive Plan, have consented to the
payment of costs from their individual benefit entitlements. Those who have not consented will not be affected by
the payment. [Costs endorsement, at para. 3]

256  The Court of Appeal therefore approved an agreement as to costs which did not put at further risk the pension
funds available to satisfy the pension entitlements of those who did not support the litigation. Thus, the Court of Appeal
did not apply what the USW refers to as the Costs Payment Test to the executive plan because the costs order was the
product of agreement and did not order payment of costs out of the fund as a whole.

257  In the case of the USW request, there was no such agreement and no such limitation of risk to the supporters
of the litigation.

258 Iseeno errorin principle in the Court of Appeal's refusal to order the USW costs to be paid out of the pension fund,
particularly in light of the disposition of the appeal to this Court. I would dismiss the USW costs appeal but without costs.

IV. Disposition

259  Iwould allow the Sun Indalex, FTI Consulting and George L. Miller appeals and, except as noted below, I would
set aside the orders of the Ontario Court of Appeal and restore the February 18, 2010 orders of Campbell J.

260  With respect to costs, I would set aside the Court of Appeal's orders with respect to the costs of the appeals before
that court and order that all parties bear their own costs in the Court of Appeal and in this Court.

261 Iwould not disturb paras. 9 and 10 of the order of the Court of Appeal in the former executives' appeal so that the
full indemnity legal fees and disbursements of the former executives in the amount of $269,913.78 shall be paid from the
fund of the executive plan attributable to each of the 14 former executives' accrued pension benefits, and specifically such
amounts shall be allocated among the 14 former executives in relation to their pension entitlement from the executive
plan and will not be borne by the other three members of the executive plan.

262 1 would dismiss the USW costs appeal, but without costs.
LeBel J. (dissenting):
L. Introduction

263 The members of two pension plans set up by Indalex Limited ("Indalex") stand to lose half or more of their
pension benefits as a consequence of the insolvency of their employer and of the arrangement approved by the Ontario
Superior Court of Justice under the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"). The Court
of Appeal for Ontario found that the members were entitled to a remedy. For different and partly conflicting reasons,
my colleagues Justices Deschamps and Cromwell would hold that no remedy is available to them. With all due respect
for their opinions, I would conclude, like the Court of Appeal, that the remedy of a constructive trust is open to them
and should be imposed in the circumstances of this case, for the following reasons.
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264 1 do not intend to summarize the facts of this case, which were outlined by my colleagues. I will address these
facts as needed in the course of my reasons. Before moving to my areas of disagreement with my colleagues, I will briefly
indicate where and to what extent I agree with them on the relevant legal issues.

265 Like my colleagues, I conclude that no deemed trust could arise under s. 57(4) of the Pension Benefits Act,
R.S.0.1990, c. P.8 ("PBA"), in the case of the Executive Plan because this plan had not been wound up when the CCA A4
proceedings were initiated. In the case of the Salaried Employees Plan, I agree with Deschamps J. that a deemed trust
arises in respect of the wind-up deficiency. But, like her, I accept that the debtor-in-possession ("DIP") super priority
prevails by reason of the application of the federal paramountcy doctrine. I also agree that the costs appeal of the United
Steelworkers should be dismissed.

266  But, with respect for the opinions of my colleagues, I take a different view of the nature and extent of the fiduciary
duties of an employer who elects to act as administrator of a pension plan governed by the PBA. This dual status does
not entitle the employer to greater leniency in the determination and exercise of its fiduciary duties or excuse wrongful
actions. On the contrary, as we shall see below, I conclude that Indalex not only neglected its obligations towards the
beneficiaries, but actually took a course of action that was actively inimical to their interests. The seriousness of these
breaches amply justified the decision of the Court of Appeal to impose a constructive trust. To that extent, I propose to
uphold the opinion of Gillese J.A. and the judgment of the Court of Appeal (2011 ONCA 265, 104 O.R. (3d) 641).

I1. The Employer as Administrator of a Pension Plan: Its Fiduciary Duties

267  Before entering into an analysis of the obligations of an employer as administrator of a pension plan under the
PBA, it is necessary to consider the position of the beneficiaries. Who are they? At what stage are they in their lives?
What are their vulnerabilities? A fiduciary relationship is a relationship, grounded in fact and law, between a vulnerable
beneficiary and a fiduciary who holds and may exercise power over the beneficiary in situations recognized by law. Any
analysis of such a relationship requires careful consideration of the characteristics of the beneficiary. It ought not stop
at the level of a theoretical and detached approach that fails to address how, very concretely, this relationship works or
can be twisted, perverted or abused, as was the situation in this case.

268  The beneficiaries were in a very vulnerable position relative to Indalex. They did not enjoy the protection that
the existence of an independent administrator might have given them. They had no say and no input in the management
of the plans. The information about the plans and their situation came from Indalex in its dual role as employer and
manager of the plans. Their particular vulnerability arose from their relationship with Indalex, acting both as their
employer and as the administrator of their retirement plans. Their vulnerability was substantially a consequence of that
specific relationship (Perez v. Galambos, 2009 SCC 48, [2009] 3 S.C.R. 247 (S.C.C.), at para. 68, per Cromwell J.). The
nature of this relationship had very practical consequences on their interests. For example, as Gillese J.A. noted in her
reasons (at para. 40) the consequences of the decisions made in the course of management of the plan and during the
CCAA proceedings signify that the members of the Executive Plan stand to lose one-half to two-thirds of their retirement
benefits, unless additional money is somehow paid into the plan. These losses of benefits are, in all probability, permanent
in the case of the beneficiaries who have already retired or who are close to retirement. They deeply affect their lives and
expectations. For most of them, what is lost is lost for good. No arrangement will allow them to get a start on a new
life. We should not view the situation of the beneficiaries as regrettable but unavoidable collateral damage arising out
of the ebbs and tides of the economy. In my view, the law should give the members some protection, as the Court of
Appeal intended when it imposed a constructive trust.

269 Indalex was in a conflict of interest from the moment it started to contemplate putting itself under the protection
of the CCAA and proposing an arrangement to its creditors. From the corporate perspective, one could hardly find
fault with such a decision. It was a business decision. But the trouble is that at the same time, Indalex was a fiduciary in
relation to the members and retirees of its pension plans. The "two hats" analogy offers no defence to Indalex. It could
not switch off the fiduciary relationship at will when it conflicted with its business obligations or decisions. Throughout
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the arrangement process and until it was replaced by an independent administrator (Morneau Shepell Ltd.) it remained
a fiduciary.

270 Itistrue that the PBA allows an employer to act as an administrator of a pension plan in Ontario. In such cases, the
legislature accepts that conflicts of interest may arise. But, in my opinion, nothing in the PBA allows that the employer
qua administrator will be held to a lower standard or will be subject to duties and obligations that are less stringent than
those of an independent administrator. The employer remains a fiduciary under the statute and at common law (PB4, s.
22(4)). The employer is under no obligation to assume the burdens of administering the pension plans that it has agreed
to set up or that are the legacy of previous decisions. However, if it decides to do so, a fiduciary relationship is created
with the expectation that the employer will be able to avoid or resolve the conflicts of interest that might arise. If this
proves to be impossible, the employer is still "seized" with fiduciary duties, and cannot ignore them out of hand.

271 Once Indalex had considered the CCA A4 process and decided to proceed in that manner, it should have been obvious
that such a move would trigger conflicts of interest with the beneficiaries of the pension plans and that these conflicts
would become untenable, as per the terms of s. 22(4) of the PBA. Given the nature of its obligations as administrator and
fiduciary, it was impossible to wear the "two hats". Indalex had to discharge its corporate duties, but at the same time it
had to address its fiduciary obligations to the members and beneficiaries of the plans. I do not fault it for applying under
the CCAA, but rather for not relinquishing its position as administrator of the plans at the time of the application. It
even retained this position once it engaged in the arrangement process. Other conflicts and breaches of fiduciary duties
and of fundamental rules of procedural equity in the Superior Court flowed from this first decision. Moreover, Indalex
maintained a strongly adversarial attitude towards the interest of the beneficiaries throughout the arrangement process,
while it was still, at least in form, the administrator of the plans.

272 The option given to employers to act as administrators of pension plans under the PBA does not constitute a
licence to breach the fiduciary duties that flow from this function. It should not be viewed as an invitation for the courts
to whitewash the consequences of such breaches. The option is predicated on the ability of the employer-administrator to
avoid the conflicts of interests that cause these breaches. An employer deciding to assume the position of administrator
cannot claim to be in the same situation as the Crown when it discharges fiduciary obligations towards certain groups in
society under the Constitution or the law. For those cases, the Crown assumes those duties because it is obligated to do
so by virtue of its role, not because it chooses to do so. In such circumstances, the Crown must often balance conflicting
interests and obligations to the broader society in the discharge of those fiduciary duties (Elder Advocates of Alberta
Society v. Alberta, 2011 SCC 24, [2011] 2 S.C.R. 261 (S.C.C.), at paras. 37-38). If Indalex found itself in a situation
where it had to balance conflicting interests and obligations, as it essentially argues, it could not retain the position of
administrator that it had willingly assumed. The solution was not to place its function as administrator and its associated
fiduciary duties in abeyance. Rather, it had to abandon this role and diligently transfer its function as manager to an
independent administrator.

273 Indalex could apply for protection under the CCAA. But, in so doing, it needed to make arrangements to avoid
conflicts of interests. As nothing was done, the members of the plans were left to play catch up as best they could when
the process that put in place the DIP financing and its super priority was initiated. The process had been launched in
such a way that it took significant time before the beneficiaries could effectively participate in the process. In practice, the
United Steelworkers union, which represented only a small group of the members of the Salaried Employees Plan, acted
for them after the start of the procedures. The members of the Executive Plan hired counsel who appeared for them.
But, throughout, there were problems with notices, delays and the ability to participate in the process. Indeed, during
the CCAA proceedings, the Monitor and Indalex seemed to have been more concerned about keeping the members of
the plans out of the process rather than ensuring that their voices could be heard. Two paragraphs of the submissions to
this Court by Morneau Shepell Ltd., the subsequently appointed administrator of the plan, aptly sums up the behaviour
of Indalex and the Monitor towards the beneficiaries, whose representations were always deemed to be either premature
or late:
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When counsel for the Retirees again appeared at a motion to approve the bidding procedure, his objections were
considered premature:

In my view, the issues raised by the retirees do not have any impact on the Bidding Procedures. The issues can
be raised by the retirees on any application to approve a transaction — but that is for another day. [ (2009),
79 C.C.P.B. 101 (Ont. S.C.J.), at para. 10, per Morawetz J.]

Only when counsel appeared at the sale approval motion, as directed by the motions judge, were the concerns of
the pension plan beneficiaries heard. At that time, the Appellants complain, the beneficiaries were too late and their
motion constituted a collateral attack on the original DIP Order. However, it cannot be the case that stakeholder
groups are too early, until they are too late. [Factum, at paras. 54-55]

274 I must also mention the failed attempt to assign Indalex in bankruptcy once the sale of its business had been
approved. One of the purposes of this action was essentially to harm the interests of the members of the plans. At the
time, Indalex was still wearing its two hats, at least from a legal perspective. But its duties as a fiduciary were clearly not
at the forefront of its concerns. There were constant conflicts of interest throughout the process. Indalex did not attempt
to resolve them; it brushed them aside. In so acting, it breached its duties as a fiduciary and its statutory obligations
under s. 22(4) PBA.

II1. Procedural Fairness in CCAA Proceedings

275 The manner in which this matter was conducted in the Superior Court was, at least partially, the result of
Indalex disregarding its fiduciary duties. The procedural issues that arose in that court did not assist in mitigating the
consequences of these breaches. It is true that, in the end, the beneficiaries obtained, or were given, some information
pertaining to the proceedings and that counsel appeared on their behalf at various stages of the proceedings. However,
the basic problem is that the proceedings were not conducted according to the spirit and principles of the Canadian
system of civil justice.

276 I accept that those procedures are often urgent. The situation of a debtor requires quick and efficient action.
The turtle-like pace of some civil litigation would not meet the needs of the application of the CCAA. However, the
conduct of proceedings under this statute is not solely an administrative process. It is also a judicial process conducted
according to the tenets of the adversarial system. The fundamentals of such a system must not be ignored. All interested
parties are entitled to a fair procedure that allows their voices to be raised and heard. It is not an answer to these
concerns to say that nothing else could be done, that no other solution would have been better, that, in substance, hearing
the members would have been a waste of time. In all branches of procedure whether in administrative law, criminal
law or civil action, the rights to be informed and to be heard in some way remain fundamental principles of justice.
Those principles retain their place in the CCA A, as some authors and judges have emphasized (J. P. Sarra, Rescue! The
Companies' Creditors Arrangement Act (2007), at pp. 55-56; Royal Oak Mines Inc., Re (1999), 7 C.B.R. (4th) 293 (Ont.
Gen. Div. [Commercial List]), at para. 5, per Farley J.). This was not done in this case, as my colleagues admit, while
they downplay the consequences of these procedural flaws and breaches.

IV. Imposing a Constructive Trust

277  Inthis context, I see no error in the decision of the Court of Appeal to impose a constructive trust (paras. 200-207).
It was a fair decision that met the requirements of justice, under the principles set out by our Court in Canson Enterprises
Ltd. v. Boughton & Co., [1991] 3 S.C.R. 534 (S.C.C.), and in Soulos v. Korkontzilas, [1997] 2 S.C.R. 217 (S.C.C.). The
remedy of a constructive trust was justified in order to correct the wrong caused by Indalex (Soulos, at para. 36, per
McLachlin J. (as she then was)). The facts of the situation met the four conditions that generally justify the imposition
of a constructive trust (Soulos, at para. 45), as determined by Justice Gillese in her reasons, at paras. 203 and 204: (1)
the defendant was under an equitable obligation in relation to the activities giving rise to the assets in his or her hands;
(2) the assets in the hands of the defendant were shown to have resulted from deemed or actual agency activities of the
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defendant in breach of his or her equitable obligation to the plaintiff; (3) the plaintiff has shown a legitimate reason for
seeking a proprietary remedy, either personal or related to the need to ensure that others like the defendants remain
faithful to their duties; and (4) there are no factors which would render imposition of a constructive trust unjust in all
the circumstances of the case, such as the protection of the interests of intervening creditors.

278  Incrafting such a remedy, the Court of Appeal was relying on the inherent powers of the courts to craft equitable
remedies, not only in respect of procedural issues, but also of substantive questions. Section 9 of the CCAA is broadly
drafted and does not deprive courts of their power to fill in gaps in the law when this is necessary in order to grant justice
to the parties (G. R. Jackson and J. Sarra, "Selecting the Judicial Tool to get the Job Done: An Examination of Statutory
Interpretation, Discretionary Power and Inherent Jurisdiction in Insolvency Matters", in J. P. Sarra, ed., Annual Review
of Insolvency Law, 2007 (2008), 41, at pp. 78-79).

279  The imposition of the trust did not disregard the different corporate personalities of Indalex and Indalex U.S.
It properly acknowledged the close relationship between the two companies, the second in effect controlling the first.
This relationship could and needed to be taken into consideration in order to determine whether a constructive trust
was a proper remedy.

280 For these reasons, I would uphold the imposition of a constructive trust and I would dismiss the appeal with
costs to the respondents.
Order accordingly.

Ordonnance en conséquence.
Appendix
The Pension Benefits Amendment Act, 1973, S.0. 1973, c. 113
6. The said Act is amended by adding thereto the following sections:

23a. — (1) Any sum received by an employer from an employee pursuant to an arrangement for the payment

of such sum by the employer into a pension plan as the employee's contribution thereto shall be deemed to
be held by the employer in trust for payment of the same after his receipt thereof into the pension plan as the
employee's contribution thereto and the employer shall not appropriate or convert any part thereof to his own
use or to any use not authorized by the trust.

(2) For the purposes of subsection 1, any sum withheld by an employer, whether by payroll deduction or
otherwise, from moneys payable to an employee shall be deemed to be a sum received by the employer from
the employee.

(3) Any sum required to be paid into a pension plan by an employer as the employer's contribution to the plan
shall, when due under the plan, be deemed to be held by the employer in trust for payment of the same into

the plan in accordance with the plan and this Act and the regulations as the employer's contribution and the
employer shall not appropriate or convert any part of the amount required to be paid to the fund to his own
use or to any use not authorized by the terms of the pension plan.

Pension Benefits Act, R.S.0. 1980, c. 373
21....

(2) Upon the termination or winding up of a pension plan filed for registration as required by section 17, the
employer is liable to pay all amounts that would otherwise have been required to be paid to meet the tests for solvency
prescribed by the regulations, up to the date of such termination or winding up, to the insurer, administrator or
trustee of the pension plan.
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23. — (1) Where a sum is received by an employer from an employee under an arrangement for the payment of the
sum by the employer into a pension plan as the employee's contribution thereto, the employer shall be deemed to
hold the sum in trust for the employee until the sum is paid into the pension plan whether or not the sum has in fact
been kept separate and apart by the employer and the employee has a lien upon the assets of the employer for such
amount that in the ordinary course of business would be entered in books of account whether so entered or not.

(3) Where an employer is required to make contributions to a pension plan, he shall be deemed to hold in trust for
the members of the plan an amount calculated in accordance with subsection (4), whether or not,

(a) the employer contributions are payable into the plan under the terms of the plan or this Act; or
(b) the amount has been kept separate and apart by the employer,

and the members have a lien upon the assets of the employer in such amount that in the ordinary course of business
would be entered into the books of account whether so entered or not.

(4) For the purpose of determining the amount deemed to be held in trust under subsection (3) on a specific date,
the calculation shall be made as if the plan had been wound up on that date.

32. In addition to any amounts the employer is liable to pay under subsection 21 (2), where a defined benefit pension
plan is terminated or wound up or the plan is amended so that it is no longer a defined benefit pension plan, the
employer is liable to the plan for the difference between,

(a) the value of the assets of the plan; and

(b) the value of pension benefits guaranteed under subsection 31 (1) and any other pension benefit vested under
the terms of the plan,

and the employer shall make payments to the insurer, trustee or administrator of the pension plan to fund the
amount owing in such manner as is prescribed by regulation.

Pension Benefits Amendment Act, 1983, S.0. 1983, c. 2
2. Subsection 21 (2) of the said Act is repealed and the following substituted therefor:

(2) Upon the termination or winding up of a registered pension plan, the employer of employees covered by the
pension plan shall pay to the administrator, insurer or trustee of the pension plan,

(a) an amount equal to,
(i) the current service cost, and
(i1) the special payments prescribed by the regulations,

that have accrued to and including the date of the termination or winding up but, under the terms of the pension
plan or the regulations, are not due on that date; and

(b) all other payments that, by the terms of the pension plan or the regulations, are due from the employer to
the pension plan but have not been paid at the date of the termination or winding up.
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(2a) For the purposes of clause (2) (a), the current service cost and special payments shall be deemed to accrue on
a daily basis.

3. Section 23 of the said Act is repealed and the following substituted therefor:

23. — (1) Where an employer receives money from an employee under an arrangement that the employer will pay
the money into a pension plan as the employee's contribution to the pension plan, the employer shall be deemed to
hold the money in trust for the employee until the employer pays the money into the pension plan.

(2) For the purposes of subsection (1), money withheld by an employer, whether by payroll deduction or otherwise,
from moneys payable to an employee shall be deemed to be money received by the employer from the employee.

(3) The administrator or trustee of the pension plan has a lien and charge upon the assets of the employer in an

amount equal to the amount that is deemed to be held in trust under subsection (1).

(4) An employer who is required by a pension plan to contribute to the pension plan shall be deemed to hold in trust
for the members of the pension plan an amount of money equal to the total of,

(a) all moneys that the employer is required to pay into the pension plan to meet,
(i) the current service cost, and
(ii) the special payments prescribed by the regulations,

that are due under the pension plan or the regulations and have not been paid into the pension plan; and

(b) where the pension plan is terminated or wound up, any other money that the employer is liable to pay under

clause 21 (2) (a).

(5) The administrator or trustee of the pension plan has a lien and charge upon the assets of the employer in an
amount equal to the amount that is deemed to be held in trust under subsection (4).

(6) Subsections (1) and (4) apply whether or not the moneys mentioned in those subsections are kept separate and
apart from other money.

8. Sections 32 and 33 of the said Act are repealed and the following substituted therefor:

32.— (1) The employer of employees who are members of a defined benefit pension plan that the employer is bound
by or to which the employer is a party and that is partly or wholly wound up shall pay to the administrator, insurer
or trustee of the plan an amount of money equal to the amount by which the value of the pension benefits guaranteed

by section 31 plus the value of the pension benefits vested under the defined benefit pension plan exceeds the value
of the assets of the plan allocated in accordance with the regulations for payment of pension benefits accrued with
respect to service in Ontario.

(2) The amount that the employer is required to pay under subsection (1) is in addition to the amounts that the
employer is liable to pay under subsection 21 (2).

(3) The employer shall pay the amount required under subsection (1) to the administrator, insurer or trustee of the
defined benefit pension plan in the manner prescribed by the regulations.

Pension Benefits Act, 1987, S.0. 1987, c. 35
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58. — (1) Where an employer receives money from an employee under an arrangement that the employer will pay
the money into a pension fund as the employee's contribution under the pension plan, the employer shall be deemed
to hold the money in trust for the employee until the employer pays the money into the pension fund.

(3) An employer who is required to pay contributions to a pension fund shall be deemed to hold in trust for the
beneficiaries of the pension plan an amount of money equal to the employer contributions due and not paid into
the pension fund.

(4) Where a pension plan is wound up in whole or in part, an employer who is required to pay contributions to the
pension fund shall be deemed to hold in trust for the beneficiaries of the pension plan an amount of money equal
to employer contributions accrued to the date of the wind up but not yet due under the plan or regulations.

59. — (1) Money that an employer is required to pay into a pension fund accrues on a daily basis.

(2) Interest on contributions shall be calculated and credited at a rate not less than the prescribed rates and in
accordance with prescribed requirements.

75. — (1) A member in Ontario of a pension plan whose combination of age plus years of continuous employment
or membership in the pension plan equals at least fifty-five, at the effective date of the wind up of the pension plan
in whole or in part, has the right to receive,

(a) a pension in accordance with the terms of the pension plan, if, under the pension plan, the member is eligible
for immediate payment of the pension benefit;

(b) a pension in accordance with the terms of the pension plan, beginning at the earlier of,
(1) the normal retirement date under the pension plan, or

(ii) the date on which the member would be entitled to an unreduced pension under the pension plan if the
pension plan were not wound up and if the member's membership continued to that date; or

(c) a reduced pension in the amount payable under the terms of the pension plan beginning on the date on
which the member would be entitled to the reduced pension under the pension plan if the pension plan were
not wound up and if the member's membership continued to that date.

76. — (1) Where a pension plan is wound up in whole or in part, the employer shall pay into the pension fund,

(a) an amount equal to the total of all payments that, under this Act, the regulations and the pension plan, are
due or that have accrued and that have not been paid into the pension fund; and

(b) an amount equal to the amount by which,

(1) the value of the pension benefits under the pension plan that would be guaranteed by the Guarantee
Fund under this Act and the regulations if the Commission declares that the Guarantee Fund applies to
the pension plan,

(i1) the value of the pension benefits accrued with respect to employment in Ontario vested under the
pension plan, and
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(ii1) the value of benefits accrued with respect to employment in Ontario resulting from the application of
subsection 40 (3) (50 per cent rule) and section 75,

exceed the value of the assets of the pension fund allocated as prescribed for payment of pension benefits
accrued with respect to employment in Ontario.

Pension Benefits Act, R.S.0. 1990, c. P.8

57. (1) [Trust property] Where an employer receives money from an employee under an arrangement that the
employer will pay the money into a pension fund as the employee's contribution under the pension plan, the employer
shall be deemed to hold the money in trust for the employee until the employer pays the money into the pension fund.

(2) [Money withheld] For the purposes of subsection (1), money withheld by an employer, whether by payroll
deduction or otherwise, from money payable to an employee shall be deemed to be money received by the employer
from the employee.

(3) [Accrued contributions] An employer who is required to pay contributions to a pension fund shall be deemed
to hold in trust for the beneficiaries of the pension plan an amount of money equal to the employer contributions
due and not paid into the pension fund.

(4) [Wind up] Where a pension plan is wound up in whole or in part, an employer who is required to pay contributions
to the pension fund shall be deemed to hold in trust for the beneficiaries of the pension plan an amount of money
equal to employer contributions accrued to the date of the wind up but not yet due under the plan or regulations.

58. (1) [Accrual] Money that an employer is required to pay into a pension fund accrues on a daily basis.

(2) [Interest] Interest on contributions shall be calculated and credited at a rate not less than the prescribed rates
and in accordance with prescribed requirements.

74. (1) [Activating events] This section applies if a person ceases to be a member of a pension plan on the effective
date of one of the following activating events:

1. The wind up of a pension plan, if the effective date of the wind up is on or after April 1, 1987.

2. The employer's termination of the member's employment, if the effective date of the termination is on or
after July 1, 2012. However, this paragraph does not apply if the termination occurs in any of the circumstances
described in subsection (1.1).

3. The occurrence of such other events as may be prescribed in such circumstances as may be specified by
regulation.

(1.1) [Same, termination of employment] Termination of employment is not an activating event if the
termination is a result of wilful misconduct, disobedience or wilful neglect of duty by the member that is not
trivial and has not been condoned by the employer or if the termination occurs in such other circumstances
as may be prescribed.

(1.2) [Exceptions, election by certain pension plans] This section does not apply with respect to a jointly
sponsored pension plan or a multi-employer pension plan while an election made under section 74.1 for the
plan and its members is in effect.
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(1.3) [Benefit] A member in Ontario of a pension plan whose combination of age plus years of continuous
employment or membership in the pension plan equals at least 55 on the effective date of the activating event
has the right to receive,

(a) a pension in accordance with the terms of the pension plan, if, under the pension plan, the member is
eligible for immediate payment of the pension benefit;

(b) a pension in accordance with the terms of the pension plan, beginning at the earlier of,
(1) the normal retirement date under the pension plan, or

(ii) the date on which the member would be entitled to an unreduced pension under the pension plan
if the activating event had not occurred and if the member's membership continued to that date; or

(c) a reduced pension in the amount payable under the terms of the pension plan beginning on the date on
which the member would be entitled to the reduced pension under the pension plan if the activating event
had not occurred and if the member's membership continued to that date.

(2) [Part year] In determining the combination of age plus employment or membership, one-twelfth credit shall be
given for each month of age and for each month of continuous employment or membership on the effective date
of the activating event.

(3) [Member for 10 years] Bridging benefits offered under the pension plan to which a member would be entitled if
the activating event had not occurred and if his or her membership were continued shall be included in calculating
the pension benefit under subsection (1.3) of a person who has at least 10 years of continuous employment with the
employer or has been a member of the pension plan for at least 10 years.

(4) [Prorated bridging benefit] For the purposes of subsection (3), if the bridging benefit offered under the pension
plan is not related to periods of employment or membership in the pension plan, the bridging benefit shall be
prorated by the ratio that the member's actual period of employment bears to the period of employment that the
member would have to the earliest date on which the member would be entitled to payment of pension benefits and
a full bridging benefit under the pension plan if the activating event had not occurred.

(5) [Notice of termination of employment] Membership in a pension plan that is wound up includes the period of
notice of termination of employment required under Part XV of the Employment Standards Act, 2000.

(6) [Application of subs. (5)] Subsection (5) does not apply for the purpose of calculating the amount of a pension
benefit of a member who is required to make contributions to the pension fund unless the member makes the
contributions in respect of the period of notice of termination of employment.

(7) [Consent of employer] For the purposes of this section, where the consent of an employer is an eligibility
requirement for entitlement to receive an ancillary benefit, the employer shall be deemed to have given the consent.

(7.1) [Consent of administrator, jointly sponsored pension plans] For the purposes of this section, where the consent
of the administrator of a jointly sponsored pension plan is an eligibility requirement for entitlement to receive an
ancillary benefit, the administrator shall be deemed to have given the consent.

(8) [Use in calculating pension benefit] A benefit described in clause (1.3) (a), (b) or (c) for which a member has met
all eligibility requirements under this section shall be included in calculating the member's pension benefit or the
commuted value of the pension benefit.
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75. (1) [Liability of employer on wind up] Where a pension plan is wound up, the employer shall pay into the pension
fund,

(a) an amount equal to the total of all payments that, under this Act, the regulations and the pension plan, are
due or that have accrued and that have not been paid into the pension fund; and

(b) an amount equal to the amount by which,

(1) the value of the pension benefits under the pension plan that would be guaranteed by the Guarantee
Fund under this Act and the regulations if the Superintendent declares that the Guarantee Fund applies
to the pension plan,

(i1) the value of the pension benefits accrued with respect to employment in Ontario vested under the
pension plan, and

(ii1) the value of benefits accrued with respect to employment in Ontario resulting from the application of
subsection 39 (3) (50 per cent rule) and section 74,

exceed the value of the assets of the pension fund allocated as prescribed for payment of pension benefits
accrued with respect to employment in Ontario.
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